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Corp., 656 F.2d 120 (5th Cir.1981). De-
fendant claims plaintiff cannot satisfy the
latter two requirements because the undis-
puted evidence before the MSPB revealed
that he was not qualified for any of the
seven positions open in OPR, and because
it is undisputed that, of the four individuals
that plaintiff ciaims were preferentially
transferred out of EPD prior to the RIF,
two were over 40 and two were under 49,
thus demonstrating the absence of age dis-

(6] Defendant's contentions are flawed,
however, in at least two respects. First,
whatever the undisputed evidence before
the MSPB, that evidence has not been put
before this court. Rather, defense counsel
has simply attached the opinions of the
MSPB to the motion for summary judg-
ment, as well as his own unsworn declars-
tion, pursuant to 28 US.C. § 1746, that the
recitation and account of testimony given
by witnesses before the MSPB set out in
defendant’s motion and reply brief is, to
the best of counsel’s knowledge, accurate
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whether or not plaintiff was qualified
any of the seven vacancies in OPR after
the RIF is essentially immaterial to his
claim that Warren Bullock transferred him

to EPD with the knowledge that that divi-
sion's days were numbered, and with the
intent and purpose of getting rid of him.
It is true that plaintiff has offered little
evidence other than his own belief in sup-
port of this claim, but defendant’s repre-
sentations concerning undisputed testimo-
ny before the MSPB do not negate that
claim, or so impugn it that this court must
enter summary judgment in favor of de
fendant.*

Accordingly, for all the foregoing res-
sons, it is this 1st day of July, 1987

ORDERED that defendant’s motion to
dismiss count I of the complaint be and it
hereby is denied; and it is

FURTHER ORDERED that defendant’s
motion for summary judgment as to count
Il of the complaint be and it hereby is
granted.

AP

UNITED STATES of America, Plaintiff,
v : '

WESTERN ELECTRIC COMPANY,
INC., ot al, Defendants. :

Civ. A. No. 83-0192.

United States District Court,
Distriet of Columbia.

Sept. 10, 1987.

Motions were filed sesking removal
from antitrust consent decree of line of
business restrictions imposed on regional
talephone The District Court,
Harold H. Greene, J., held that: (1) under
the decres, restrictions could be removed
only on affirmative showing that regional

must go to trial on this latter claim, and because
plaintiff is entitied 1o de movo review on his
ADEA claims in general, ths court declines to
grant defendant summary judgment oa the pro-
priety of the tranafer of certain EPD employees
just prior to the RIF.
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companies would lack ability to use their
monopoly power anticompetitively; (2)
record established that the companies re-
tained their bottleneck monopoly power
with respect to local exchanges; (3) various
policy matters including effect on rates
would appropriately be considered; (4)
record warranted maintaining restrictions
on interexchange services, manufacturing,
and providing information services; (5) the
information services restriction should be
lifted to the extent of enabling regional
companies to acquire and operate infra-
structure necessary for transmission of in-
formation services generated by others;
and (6) restriction on regional companies
engaging in unrelated businesses would be
removed.

Motions denied in part and granted in
part.

1. Monopolies ®24(15)

Consent decree in telephone antitrust
case did not require fresh balancing of
considerations, upon motion by regional
telephone companies to remove line of busi-
ness restrictions contained in the decres,
nor did it require any affirmative justifics-
tion for the restrictions previously found
legitimate; rather, there had to be an af-
firmative showing that the restrictions
were no longer justified, which would re-
quire showing that telephone compenies
lacked ability to use monopoly power anti-
competitively. Sherman AntiTrust Act,
§ 1etseq., 156 USCA. §1 ot seq.

2. Federal Civil Procedure 2397.1
Fact that actual parties to consent de-
cree in telephone company antitrust case
had agreed to elimination of certain line of
business restrictions contained therein did
not require court to implement that agree-
ment; it was for court to determine what
was equitable, in enforcement of statute,
particularly where decree contained specif-
ic standard for modification or removal of
its provisions. Sherman Anti-Trust Aect
§1etseq, 156 US.CA § 1 ot seq.
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3. Judgment e=481

Collateral attacks on consent decree
are inconsistent with the law of the case
rule.

4. Monopolies ®»24(15)

Mere maintenance by a regional tele
phone company of a monopoly in the local
exchange service does not support a line of
business restrictions: there must also be
the ability to use the bottleneck power ant-
competitively. Sherman Ant-Trust Act,
§ 1 et seq, 15 US.CA. § 1 et seq.

5. Monopolies #»24(13)

Record in proceeding on motions to
remove line of business restrictions, im-
posed upon regional telephone companies in
antitrust consent decree, compelled conclu-
sion that the companies retained their mo-
nopoly power over the local exchange bott-
lenecks.
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9. Monopolies #»24(15)

Record in proceeding on motions to
remove line of business restrictions on re-
gional telephone companies, contained in
antitrust consent decree, did not warrant
removing restriction prohibiting regional
telephone companies from manufacturing
or providing telecommunications products
or manufacturing consumer premises
equipment.

10. Monopolies ®»12(1.3)

Under antitrust law, serious competi-
tive concerns are raised even when relative-
ly small market shares, for example as low
as seven or eight percent, would be fore
closed as a result of leveraging of regulat-
ed monopolies into a related but unregulat-
ed market.

11. Monopolies #=24(18)

Record, in proceeding on motions to
remove line of business restrictions im-
posed on regional telephone companies un-
der antitrust consent decree, did not war
rant removing prohibition on the compe-
nies’ providing “information services,” de-
spite contention, inter alia, that govern-
ment regulations would suffice to curb dis-
crimination against putative competitors,
but so much of the restriction would be
lifted as would ensble the regional compe-
nies to acquire and operats the infrastruc-
ture necessary for transmiasion of “video-
tex” information services generated by oth-
ers, without authority to market content-
based information services, and in connec-
tion therewith, companies could offer
“White Pages” but not “Yellow Pages”
directory services in electronic form. Com-
munications Act of 1984, § 204(a), 47 US.
CA. § 204(a)

12. Moaopolies ®24(15)

In enforcement of antitrust laws
through maintaining line of business re-
strictions on regional telephone companies
pursuant to consent decres, consumer pro-
sonably high rates, was an appropriats con-
cern and not contradictory of antitrust
principles. Clayton Act, § 5(bX2), 15 US.
CA. § 160bX2).

13. Monopolies e=»24(15)

Congressionally declared goal of uni-
versal telephone service could be legit-
imately taken into consideration in deter
mining whether to maintain line of busi-
ness restrictions on regional telephone com-
panies pursuant to antitrust consent de-
cree. Communications Act of 1934, § 1, 47
US.CA. § 151.

14, Monopolies #=24(18)

Consideration of policies embodied in
the First Amendment in promoting diversi-
ty of sources of information was appropri-
ats in antitrust action in determining
whether to maintain line of business re-
strictions in consent decree, preventing pro-
vision of information services by regional
telephone companies. US.C.A. Const
Amend. 1.

18. Constitutional Law ¢=90.1(9)
Consent decres entered into in anti-
trust case, prohibiting ugioml telephone
compenies from engaging in information
sermu business, did not constitute an in-
of the companies’ First Amend-
ment rights. US.C.A. Const.Amend. 1.

16. Monopolies ®24(185)
Court in antitrust suit could properly
consider the probable deleterious effect on
American foreign trade of removing line of
business restrictions on regional telephone

|

17. Monopolies ®24(15)

Removal from antitrust consent decree
of restriction on regional telephone comps-
nies participating in ‘“unrelated businesses”
was warranted.

Charies F. Rule, Acting Asst. Atty. Gen,,

'P’nenenl. David W. Carpenter, Chletgo, m.,
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Ben W. Heineman, Jr., Sidley & Austin,
Washington, D.C., for AT & T.

Thomas P. Hester, John Thorne, Jeffrey
J. Kennedy, David P. Boyd, Kirkland &
Ellis, Chicago, Ill., Donald E. Scott, Alfred
Winchell Whittaker, Katherine C. Zsitlin,
Kirkland & Ellis, Washington, D.C.,, for
Ameritech.

Robert A. Levetown, John M. Goodman,
James R. Young, Washington, D.C., for
Bell Atlantic.

Norman C. Frost, Mark D. Hallenbeck,
Atlanta, Ga., Abott B. Lipeky, Jr., King &
Spalding, Washington, D.C., for BellSouth.

Raymond F. Burke, Gerald E. Murray,
Mary McDermott, Melvin A. Coben, White
Plains, N.Y., for NYNEX.

Robert V.R. Dalenberg, Paul H. Whits,
Kathy A. Hackmann, Richard W. Odgers,
Mary Cranston, Pillsbury, Madison & Su-
tro, San Francisco, Cal, Rex G. Mitchell,
Reno, Nev., Stanley J. Moore, Washington,
D.C., for Pacific Telesis Group.

Edgar Mayfield, James S. Goiden, Mary
Whitten Marks, Gregory J. Christoffel, St.
Louis, Mo., Liam 8. Coonan, Washington,
D.C., for Southwestern Bell Corp.

David L. Shapiro, Richard C. Schramm,
James vanR. Springer, Joel B. Kleinman,
Dickstein, Shapiro & Morin, Washington,
D.C. (Laurence W. DeMuth, Jr., Stuart 8.
Gunckel, David 8. Sather, Alan J. Gardner,
Cameron R. Graham, of counsel), for U 8
West, Inc.

Competition in the Telephone Industry,”
:dwm.hcm.aw&
tant (hereinafier referred to as the “Huber Re-
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Chester T. Kamin, Thomas S. Martin,
Michael H. Salsbury, Anthony C. Epstein,
Glenn B. Manishin, Christopher S. Vaden,
Carl S. Nadler, Jenner & Block, John R.
Worthington, Senior Vice President and
Gen. Counsel, Washington, D.C., for MCI.

OPINION

HAROLD H. GREENE, District
Judge.

Following the submission of a report
from the Department of Justice, in accord-
ance with the Court's Opinion of August
11, 1982 which approved the consent de-
cres,! & number of motions were filed

section [I(D) of the decres.? That section
provides as follows:

the powers, and the decres of the
Operating Cotmnpanies. Western Co., 369
FSupp. at 1062 a. 5. The Court will generally
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The Court invited interested persons and
organizations to intervene in this proceed-
ing and to file responses to the report and
the motions, and the parties as well as the
intervenors were given the right to file
additional memoranda and replies.* A total
of some 170 organizations and individuais
availed themselves of the opportunity to
intervene. In addition to submissions from
AT & T, the Department of Justice, and the
seven Regional Holding Companies (herein-
after referred to as the Regional Comps-
nies),’ lengthy and thoughtful memoranda
were also filed by competitors or potential
competitors of the Regional Companies,
representatives of state governments and
state and public regulatory bodies, consum-
er organizations, labor unions, trade associ-
ations, and others.

The Court received a total of about three
hundred briefs, totalling some 6,000 pages,
including oppositions, responses, replies,
and factual sppendices, and it heard oral
argument for three days from attorneys
representing the parties, the Regional Com-
panies, and the major groups of inter
venors. This Opinion and the sccompany-
ing Order dispose of all the current contro-
versies involving the retention or removal
of the line of business restrictions.® The
Opinion is organised as follows.

& Ses Unised Siates v. American Cyanemid
719 F2d 538, 564 n. 6 (24 Cir.1963), cort. deniad,
468 t;..s. 1101, 104 S.Cv. 1596, 50 L.Bd.2d 127
(1984,

S. The parties and others have also referred
ing Companies. In conformity with
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the core restrictions—Part III, Interex-
change Services; Part IV, Manufacturing;
and Part V, Information Services. The
next two sections provide additional infor
mation on the removal issue—Part VI,
Regulation; and Part VII, Current Ant-
competitive Activities and Public Policies.
Two sections deal with what may be re-
garded as non-core restrictions—Part VIII,
Information Transmission; and Part IX,
Non-Telecommunications Services. The
last section, Part X, is the Conclusion.

I

Background
The present crntroversy had its genesis
shortly after World War II. At that time
the government became concerned about
apparent violations of the antitrust laws by
the Bell System,” and in January 1949, an

telephone service. The lawsuit was settled
seven years latsr under circumstances
which, in the opinion of the Antitrust Sub-
committee of the House Committee on the
Judiciary, indieated the presence of political

8. For a description of some of the circumstanc:
¢s surrounding the Department’s about face that

FSupp.:: 13538 mbqum:;lmus
hange of position resulting ement
:m pertially responsible

for the enactment of
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Not long thereafter another agency of
the United States entered into the pu:mre
The monopoly of the Bell Syltem in the
provision of telephone service,® which
theretofore had been regarded as a given
fact, had come to be questioned in the wake
of the discovery that microwaves could be
substituted for copper wires for the trans-
mission of long distance telephone conver-
sations.!® At the same time, the practice of
the Bell System’s local Operating Compe-
nies to satisfy their huge switching and
other equipment needs exclusively from AT
& T's affiliate Western Electric, rather
than to make use also of outside suppliers,
began to be chlllcngod by small, eﬂident

these attempts at competition as bother-
some obstacles to its endeavor to provide
integrated and efficient tslephone service
to the American people, but eventually the

terfone in 1968."
struggled with one eomphmttpilmdn
Bell System after another. Although after
drawn-out proceedings the Commission was
able at times to achieve some small sue-
cesses,? it eventually became apparent to
everyone, including those in charge of reg-
ulation at the Commission, that the FFCC,

the Anticust Procedures and Penalties Act, 1S

USC.§ 165-B) Act), which
M B requires
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with its relatively small staff and other
resources, and its limited authority, wouid
never be able to cope successfully with the
Bell System’s powerful monopoly position
and its ever-changing strategies. See also
Part VI, infra.

The FCC's efforts to regulate the Bell
System constituted 8 major part of the
evidence adduced during the eleven-month
trial of this case, and many witnesses and a
large number of documents pointed to the
FCC's lack of success in that regard. Tes-
timony was heard and documents were in-
troduced demonstrating the inability of the
regulators to penetrate and evaluate the
Bell System’s accounting system and its
cost and pricing strategies; to determine
the utility or lack of utility of devices the
Bell System required as a prerequisite to
the attachment of competitors’ wires to the
national telephone network; to assess the
legitimsacy of the reasons given by the Bell -
System for making important information
available to Bell operational components in
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to cross-subsidization between the Bell Sys-
tem’s regulated and its unregulated activi-
ties that “[o]ver the last fifteen years, the
Federal Communications Commission has
both recognized and attempted to come to
grips with this problem ... but its experi-
ence has not been a satisfactory one and it
has not been able to establish standards
and implement them” (Tr. 9347-48). Pro-
fessor Melody further stated, in response
to questions by counsel for the Department
of Justice as to whether regulation could
be made effective so as to prevent the
anticompetitive practices he had described,
that it was “very clear on the basis of ...
the entire history of the FCC's attempt to
deal with the problem, that there is no way
to come to grips with the problem opers-
tionally, that AT & T's monopoly power,
which extends far beyond the scope of the
FCC in terms of its regulation, creates a
situation where there is just simply no hope
that this could ever be effectively done [by
regulation]” (Tr. 9512-13).14

Similarly, Dr. Nina Cornell, another
government witness, testified that she had
analyzed the effectiveness of regulation for
achieving effective competition in the tele-
communications industry from an economic
perspective, and she had coneluded that “I

competition in the industry” (Tr. 10841).
In her opinion, regulation is particularly
weak in an area such as tslecommunics-
tions where the pace of )
change is very fast (Tr. 10853-59).'¢
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Significantly, even the two officials who,
as heads of the FCC's Common Carrier
Bureau for the fifteen years between 1963
and 1978, had been in charge of the regula-
tion of the Bell System during that period,
agreed with these assessments. Thus,
Walter Hinchman, who was chief of the
Common Carrier Bureau from 1974 to
1978, said that “I didn't feel that ... we
were at all effective in ... controlling com-
petitive practices or creating an environ-
ment for really full and fair competition”
(Tr. 10469-70), and that, for a variety of
reasons, there was a special regulatory
void with respect to the Operating Compa-
nies (Tr. 10475).)* Bernard Strassburg,
chief of the Bureau from 1968 to 1973,
concurred, testifying that the Commission
had a limited budget; that it had to rely to
s large extent upon the Bell System to
supply it with technical information; and
that its expertise to go behind the Bell
System’s representations was also extreme-
ly limited (T¥. 17812).

Based upon this and other evidence, the
Court concluded following the close of the
Department’s case, and in accordance with
the arguments presented by the Depart-
ment,!* that “the Commission is not and
never has been capable of effective en-
forcement of the laws governing AT & T's
behavior,” and that accordingly AT & T
had been able to violate the antitrust laws
in a number of ways over a long period of
time with respect to interexchange servic-
es!? and the procurement of equipment.
AT & T, 552 F.Supp. at 168, 170, and nn.

16. Department of Justice Memorsndum dated
August 16, 1981, a1 46-47, 128 n. *, 161-62,
281-82, 288, and 374,

17. For technical reasons, what is popularly
known as long distance service is referred to
the decree and will be referred to herein
interexchangs service. Interexchange servi
doses not include long distance calling that takes
place within s LATA. For an explanation of
that term, see pp. 540-41, infre.

8CFE
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154, 155; United States v. Am. Tel. & Tel
Co., 524 F.Supp. 1336, 1348-57, 1364-7575
(D.D.C.1981).1®

It was in the context of the inadequacy
of regulation to curb anticompetitive prac-
tices that Attorney General William Saxbe
authorized, and the Department of Justice
filed, the instant antitrust action against
the Bell System on November 20, 1974. In
the wake of a four-year period of relative
inactivity due in substantial part to stays
on discovery issued pending the resolution
of jurisdictional questions, discovery and
other pretrial activity were carried on on an
intensive basis beginning in 1979, United
States v. Am. Tel & Tel Co., 461 F.Supp.
1314, 1337-49 (D.D.C.1978), and the case
went to trial on January 15, 1981. After
eleven months of trial,'® at a time when
that trial was within approximately three
weeks from completion, the parties sub-
mitted to the Court for its approval® un-
der the Tunney Act (ses note 8, supra) a
proposed consent decree.

2. Ses 135 USC. § 16(e)
21. Ses AT & T, 352 FSupp. at 195,
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II

Standard for Removal of the
Restrictions
A. Language of Section VIII(C)

Section VIII(C) of the decree provides
that

The restrictions imposed upon the sepa-
rated BOCs by virtue of section II(D)
shall be removed upon a showing by the
petitioning BOC that there is no substan-
tial possibility that it could use its mo-
nopoly power to impede competition in
the market it seeks to enter.

This provision established the standard
to be applied in proceedings such as this
for removal of the line of business restric-
tions imposed by the decree on the Region-
al Companies.®

These line of business restrictions, em-
bodied in section II(D) of the decres, were

local monopolies—the Regional Companies
—were prohibited from entsring the com-
poﬁﬁnmhtnwhiehhdbou.mdeogld
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of anticompetitive activities by those in con-
trol of those monopolies.®
In its Opinion explaining the decree, the
Court stated that proceedings addressing
the continuing viability of the line of busi-
ness restrictions
should be governed by the same stan-
dard which the Court has applied in de-
termining whether [the restrictions] are
required in the first instance. Thus, s
restriction will be removed upon a show-
ing that there is no substantial possibility
that an Operating Company could use m

AT & T, 552 F.Supp. at 195 (footnote omit-
ted).

The rationsle for & particular restriction
may cease to provide s sufficient basis for
continued application of that restriction, if,
as the Court stated in 1982, the Regional

barred.” Id. at 194. It was anticipated
that this would occur when technological
developments eliminated the Regional Com-
panies’ local exchange monopolies or when
substantial changes occurred in the strye-
tures of the competitive markets. The
Court observed that, upon the happening of
such events, the need for the restrictions
might be fundamentally undermined. /d
Accord, 592 F.Supp. at 858-59, 868; 627
F.Supp. 1090, 1098 n. 26 (D.D.C.1986).

(1] It is important, however, to note
precisely what it is that section VIII(C)
mandates. That provision places a direct
burden upon those who request a removal
of s line of business restrictions, for it
mandates that any such petitioner must
maks a showing® that there is no sub-
stantial possibility that it could use its
monopoly power to impeds competition in
the market it seeks to enter. As the under-
lined language indicates, s Regional Com-
pany will not be relieved of a restriction if
it makes no showing at all,® or if it merely
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demonstrates (1) that there is no certainty
of anticompetitive conduct, (2) that there is
no substantial possibility that it would ¥
use its monopoly power to act anticompeti-
tively, or (3) that its use of monopoly power
will not entirely eliminate competition in
the market it seeks to enter.®

Some of the Regional Companies are ad-
vocating a variety of other tests, none of
them having any basis either in the decree
or in the Supreme Court's Swis/t decision
which would apply absent the specific de-
cree provision. Thus, among other argu-
ments made to avoid the section VIII(C)
standard are the contentions of Ameri
tech ® and Pacific Telesis # that the mar
ket entry restrictions imposed in the decree
were an inappropriate way to address pos-
sible abuses of monopoly power; those of
NYNEX that section II(DX8) of the decree
“never had a true basis in antitrust theo-
ry,” that the decree’s treatment of informa-
tion services as analogous to interexchange
services was not “spt,” and that the trial

been found to be legitimate under Sherman Act
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anticompetitively
is not enough: there must be a showing that it
would lack the ability 10 use its monopoly pow-

ery Co., 391 US. 244, 248, 88 8.CL. 1496, 1499, 20
LEd2d S62 (1968).

29. Ameritech Response at 36.
30. Pacific Telesis Response at 38.
31. NYNEX Response at 89, 31; Comments at 18.

32. Pacific Telesis Response at 42. Compere AT
& 7, 552 FSupp. at 168,

record is nOt an appropriate basis for judg-
ing the Department’s recommendations; !
and that of Pacific Telesis that the Court
had improperly ‘“made no factual findings
of regulatory commisgion impotence or in-
sufficiency.” ¥

(2] BellSouth, for its part, makes the
curious observation that since the actual
parties to the decree have agreed to the
elimination of the information services re-
striction,® the Court should implement that
agreement ‘“without delsy,” presumably
without regard to the section VIII(C) re-
quirements; ¥ and U S West, after assum-
ing s (non-existent) commitment by the
Court to & de movo consideration of the
subject at this time, neatly reverses the
burden under section VIII(C), claiming that
“a strong argument can be made” that the

od States v. American Cyanamid Co., supra, 719
BellSouth acknowl-
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ers, U S West also insists upon treating the
current proceeding as if it were a3 new
antitrust action in which no judgment had
ever been entered.®

{3) In view of the fact that what is
before the Court is not a new antitrust suit
in which the plaintiff would have the bur-
den of proof, but requests for changes in a
decree that became final several years ago,
these contentions can only be characterized
as frivolous. It is plain that collateral at-
tacks on such a decree are inconsistent
with the law of the case rule,’” and equally
plain that section VIII(C) does not require
full-fledging proof of a new “‘antitrust inju-
ry,” but that it speaks only of a “substan-
tial possibility’” that a Regional Company
“could” impede competition.

solved with respect to one of its two critical
elements immediately or almost immediate-
ly after entry.®

“must make a showing” because, it is claimed,
the provision applies only to

ﬁé
il

36. US West Reply Memorandum 2 1-17.
37. DeTenorio v. Lightsey, 589 F.2d 911 (5th Cir.

The Department of Justice goes to some

~lengths to refute AT & T's point that it

agreed to the decree 30 as to prevent litiga-
tion and other controversies regarding the
leveraging of the monopoly power, an
that the Court should not unnecessarily
cause the revival of such controversies.®
In one sense, the Department is entirely
correct. Restrictions may not be main-
tained solely or at all to avoid controversy.

However, the Court cannot help but re-
flect that one significant reason for the
Bell System’s agreement to enter into the
consent decree was its weariness with con-
stant controversy in the courts, the Con-
gress, before the FCC, and before local
regulators, and its willingness to trade
those controversies about monopoly bottle-
necks for an ability to compets in the inter
exchange and manufacturing markets with-
out being burdened with the very kind of
competition from monopolists that it was
just abandoning. Ses, ¢g., AT & T Com-
ments at 7-8; Coll, The Deal of the Centu-
ry, at 300-02. The Bell System could not
know, and surely did not expect, that the
word of the United States Department of
Justice would be good only for as long as

C.1963)), and ending with NYNEX's acquisi-
tion of a conditional interest in Tel-Optik (ses

Actios No. 52-0192 (D.D.C. Aug. 2, 1986))
[Available on WESTLAW, DCT database).

tions by others are
the acceptable line, sanctions under Rule 1i,
FedRCiv.P, have besn imposed. Ses
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the individuals then in authority remained
in their positions.*
B. Application of Section VIII(C)
Language to the Bottleneck Issue

Section VIII(C), in effect, mandates &
two-part analysis for the determination
whether a particular line of business re-
striction should be removed. The first
question must necessarily be whether the
Regional Companies have retained monopo-
ly control of an “essential facility,” the
local switches and circuits. Ses Otter Tail
Power Co. v. United States, 410 U.S. 388,
98 S.Ct. 1022, 35 L.Ed.2d 358, rekearing
denied, 411 US. 910, 98 S.Ct. 1528, 36
L.Ed.2d 201 (1973); United States v. Ter
minal Railroad Association, 224 U.S. 388,
32 S.Ct. 507, 56 L.Ed. 810 (1912); ses also
Hecht v. Pro-Football, Inc., 570 F.2d 982
(D.C.Cir.1977), cert. denied, 436 U.S. 956,
98 S.Ct. 3069, 57 L.Ed.2d 1121 (1978). It
was their control of these switches and
circuits that gave the Bell System its power
over the competition. That control enabled
the System to foreclose or impede intercon-
nection to its network of the lines of its
long distance competitors® and of the
equipment produced by its manufacturing
rivals. It also made possible the subsidize-
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the same or similar anticompetitive conduct
is plainly still present.

[4] Assuming such continued control,
the second question is whether there is a
substantial possibility that these companies
have the incentive and the ability to use
this monopoly power to impede competition
in the particular line of business they now
seek to enter.®

The answer to the first question will not
vary with the particular line of business
restriction at issue, but may be answered
as a threshold matter applicable to all of
the restrictions. The answer to the second
question may depend to some extent upon
tion, however, and the various restrictions
will accordingly be examined in Parta III,
IV, and V, infra, in the context of the

below, in practical terms the two tests are
not likely to differ much. For unless spe-
cial circumstances are present,® as long as
8 Regional Company maintains monopoly
power in an exchange ares, it is generally
more likely than not that it “could” use
that power anticompetitively.
C. Bottieneck Control

In this section of the Opinion, the Court
considers the first question; ie, whether
the Regional Companies have retained con-
trol of the local bottienecks, and it answers
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that question unequivocally in the affirma-
tive. 4

(5] First. Most of the Regional Compa-
nies contend that they do not retain their
monopoly power over the local bottlenecks.
For example, U S West argues that it lacks
bottleneck monopoly power because there
now exists substantial consumer bypass.*
Ameritech goes to some lengths to attempt
to demonstrate that competition has re-
duced the Regional Companies’ market
power: it points to the existence of compet-
itive alternatives for the switching and pri-
vatization of telecommunications systems,
end user purchase of switches, and a dimin-
ished pool of monopoly revenues for subsi-
dizing competitive products and services.*
Ameritech Comments at 12-14; see also
Bell Atlantic Comments at 12-14; Bell-
South Comments at 37-38; and U S West
Comments at 40-41.9

There is no basis for any of these claims,
and no serious effort is made to undermine

44. In making this and other determinations, the
Court has fully considered the legal and factual
submissions of the parties and intervenors. On
the facts, it necessarily relied to a considerable
extent upon Dr. Huber’s exceilent and thorough

Dr. Huber’s findings to the contrary. Al
most all the parties and intervenors other
than the Regional Companies themseives
acknowledge the continued existence of Re-
gional Company monopoly power.® The
Department of Justice, for example, does
not urge removal of the restrictions on the
ground that the local exchange has lost its
bottleneck characteristics; to the contrary,
it concedes that the exchange services con-
tinue to be monopolies, and that the Re-
gional Companies continue to retain their
monopoly power over ‘“the local exchange
bottleneck.” ® As explained infra, these
assessments are correct; the Regional
Companies do retain that power over the
local bottlenecks, and there is little ‘‘by-
pass” of their switches and circuits.

#. Department of Justice Response st 15; see
also letter dated October 2, 1986, from then
Assistant Astorney General Douglas H. Ginsburg
to Representative John D. Dingell, Chairman,
House Committes on Energy and Commerce, at

S0. Ses Hearing before the Senate Committee on
Science and Transportation, 97th Cong., 2d Sess.
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petition has failed to develop, not so much
because state and local regulators prohibit
entry into the market by would-be compet-
tors of the Regional Companies, but be-
cause of the economic and technological
infeasibility of alternative local distribution
technologies.$! The evidence introduced at
the trial of this case clearly demonstrated
that duplication of the ubiquitous local ex-
change networks would require an enor-
mous and prohibitive capital investment,
and no one seriously questions that this is
sdll true.

Exchange telecommunications is charac-
terized by very substantial economies of
scale and scope: as a general matter, the
larger a Regional Company’s traffic vol-
ume, the lower its unit costs. A Regional
Company could easily aggregats the one
percent of total calls that represent poten-
tially competitive special access traffic with
all of its ninety-nine percent monopoly traf-
fic and achieve lower unit costs than could
any bypass system.®? In other words, ob-
jective economic conditions entirely pre-
clude the provision of local distribution
functions at a lower or equal economic cost
than could the established local exchange
carrier. AT & T, 524 FSupp. at 1852-83;
Department of Justice Memorandum filed
August 16, 1961, at 39, 76.%
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Contrary to the assertions of several inter-
venors, the advent of the more widespread
utilization of private branch exchanges
(PBXs)* has not sigmificantly, if at all,
reduced the efficacy of the Regional Com-
panies’ bottlenecks. Some larger business-
es have bought PBXs, allowing connection
of their telephone lines to those PBXs rath-
er than directly to & local switch controiled
by a Regional Company. Huber Report at
2.7. But PBXs, useful as they are for
intra-business communications, are not al-
ternatives to the local switches and wires
controlled by the Regional Companies.
When customers with PBXs place either
local or long distance calls to other loca-
tions, whether or not a PBX is also avail-

work. Department of Justice Rsport at 42.
PBXs were of courss used long before divest-
ture, although the scals of use has besn
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Some of the Regional Companies, while
conceding that residential and small busi-
ness users cannot do without the Regional
Company monopoly bottlenecks, assert that
this is not true with respect to the large
users.™ As the Huber Report conclusively
demonstrates, however, that is just not so.
The Report notes that even very large pri-
vate network customers still employ far
more switched (e, Regional Company) ac
cess lines than dedicated (i.e., private) ac-
cess lines. Huber Report at 3.44-3.46. As
the Report further found:

Users’ requirements for a bundle of local

and interexchange services can make any

discrete focus on alternative high capaci-

ty systems misleading. Control over a

singls, essontial piece of network, even

a seemingly small and comparatively

inexpensive one ... may give LEC'

:;diuz directly with them (emphasis add-
)

Huber Report at 3.45. And Dr. Huber
further concluded that fully forty to fifty
percent of large business customers’ pay-
ments for private networks are attributable
to access provided by Regional Companies.
Report at 3.46-3.49, Figure I[X.30, Table
IX.31.

To be sure, the Department of Justice
and Dr. Huber refer at some length to
technological developments,®® particularly
the emergence of a geodesic network.®
Howevez, they both acknowledge—as they
must—that the geodesic network does not
now exist, anc -:at all these developments
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exchange telecommunications” is defined
as “telecommunications between a point or
points located in one exchange telecommu-
nications ares and a point or points located
in one or more other exchange areas or &
point outside an exchange ares.” AT &7,
552 F.Supp. at 229. “Exchange areas,” for
purposes of the decree, are the Local Ac-
cess Transport Areas (LATAs), established
by the individual Regional Companies with
the spproval of the Court, AT & 7, 552

stricting interconnection to these local facil-
ities. AT & 7, 852 F.Supp. at 161-62; AT
& T, 524 F.Supp. at 1353-51.

627 FSupp. 1090, 1099-1103 (D.D.C.), «ffd in
p’tt“;ndm'lhm 797 F2d 1082 (D.C.Cir.
1

™. Tariffs filed with the FCC became effective at
once or within a brief period of time of their
filing by the carrier, and they are deemed to

More specifically, the evidence indicated
that the Bell System’s refusal to provide
local interconnection to its long distance
competitors, such as MCI, on fair and non-
discriminatory terms and conditions, and its
manipulation of the exchange access and of
the tariff system,’ precluded meaningtful
competition in the provision of long dis-
tance services. AT & T, 552 F.Supp. at
160-68; AT & T, 524 F.Supp. at 1358. To
put it more directly, the Bell System
managed for several decades by a variety
of means to stave off significant compet-

i

igﬁ
:
1
g
4

¢

Department of Justice ar
gued, and introduced extensive evidence to
prove, that the local exchanges are so com-
plex, so technologically dynamic, and char
acterized by such vast joint and common
costs that no set of regulations could real
istically prevent competitive abuses. It
also appeared that when the FCC did act,
its efforts were largely unsuccessful.
For example, the trial record shows that,
despite FCC orders % do »0 entered in
1971,M in 1978, and im 1974, the Operat-

. Specialized Common Carriers Services, 29
F.C.C.2d 870 (1971), &ff'd sub nom. Washington




542

ing Companies failed and refused to pro-
vide its competitor MCI with the so-called
FX and CCSA services that company need-
ed to operate effectively in the long dis-
tance market, and that the interconnections
necessary for MCI's provision of full
fledged long distance service were not pro-
vided until 1978, following the entry of
orders of the Court of Appeals for this
Circuit in the two Erecunet cases. See
note 12, supra. See also AT & T, 552
F.Supp. at 172 n. 172. There were also
unending struggles regarding protective
connecting arrangements,’ the location of
competitors’ switching equipment, and oth-
er similar and dissimilar anticompetitive
problems.

Accordingly, the parties agreed and the
Court concluded, based upan the type of
proof referred to above and in Part I, su-
pra, and upon the more general and broad-
er evidence of the ineffectiveness of regu-
lation, Part V1, infra, that regulatory mes-
sures would not be effective in ensuring
interexchange competition free of coercion
by the carrier in control of the monopoly
bottlenecks. A judicial, regulatory-type de-
tailed injunction was likewise discarded as
probably equally ineffective. AT & T, 552
F.Supp. at 167-68. That, then, left the
long-discussed remedy of divestiture, and it
was chosen by the parties and approved by
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& T would continue to provide long dis-
tance service,™ but it would be stripped of
the Operating Companies with their local
monopolies, the essential means for anti-
competitive acts against other long dis-
tance providers. The Regionsl Compe-
nies "*—the heirs to the local exchange ser
vice and hence to the monopoly bottlenecks
—would, in turn, be prohibited from exer-
cising the long distance function, thus de-
priving these companies of the incentive
for manipulstion or discrimination in the
use of the local facilities and of the ability
to manipulate or discriminate.™

In approving the interexchange restric-

course as had the Bell System: (1) to dis-
criminate in s variety of ways against their

;

sbout these [discriminato-

AT & T. 552 F.Supp. at 162
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In order to facilitate the growth of a
“truly competitive telecommunications in-
dustry,” the Court therefore approved the
proposed decree language prohibiting the
Regional Companies from entering the
interexchange services market ™ as an inte-
gral and vital part of the prophylactic rem-
edy represented by the decree. It is that
prohibition that is now again before the
Court on the basis of requests for its re-
moval.

B. Original Department of
Justice Proposal

In its Report submitted on February 2,
1987, the Department of Justice, in addition
to recommending removal of the restriction
on mobile interexchange services (see Sub-
part F, infra), advocated that the basic
interexchange restriction embodied in sec-
tion II(DX1) of the decree be sharply cut

only of those interexchange calls that origi-
nated or terminated in an area in which the
particular company had a legually protected
monopoly. Department of Justice Report
at 59, 68-76.® mw&mmby

the ability to use their control of the mo-
nopoly bottlenecks to impair interexchange
competition, and that the in-region out-of-
region proposal itself presented insupers-
ble practical difficulties. Accordingly, the
Department withdrew that proposal. Re-
sponse of the United States at 2¢-28. The
Court agrees with both prongs of the De-
partment’s present position.

The bottleneck control issue is discussed
at some length in Part II of this Opinion,
and no purpose would be served by a de-
tailed reiteration of that discussion here.
Suffice it only to say once again that the
monopoly bottlenecks continue to exist es-
sentially in unchanged scope and form, and
that they comtinue to provide the same
basis for anticompetitive activity as they
did prior to the Bell System break-up.®! It
is worthwhile, however, to describe briefly
the basis for the Court's conclusion, paral-
leling that of the Department, that it is not
practical to lift part of the interexchange
restriction 80 as to permit each Regional
Company to offer intsrexchange services
outside but not inside its own region.

The plain and universally recognized fact
is that the market for interexchange servic-
es is national. Because of that overriding
fact, it is unlikely in the extreme that a
Regional Company could compete success-
(or even exist in the interexchange market)
if, unlike its competitors, it were able to
offer service in only parts of the country.®

tempts at such cross-subsidization. Report at
76.

88, Of the ssventy entitiss that addressed the
Department of Justice proposal, only two sup-
ported it completely.

81. As Nsticoal Telecommunications Network
(NTN) correctly states, “[fJor example, if Pacific
Telesis were parmitted to compete with NTN 10
sell private lines in the eastern United States, it




4

The Regional Companies immediately
grasped that flaw in the Department’s pro-
posal, and they sought at once to expand it
so as to eliminate the conceptually vital
in-region exclusion.® In short, they asked
that the interexchange restriction be elimi-
nated in its entirety—a solution that the
Department had properly rejected even in
its original submission

Beyond that,it is ciear that it would be
technically difficult to determine what Re-
gional Company facilities were being used
to carry traffic to and from its in-region as
distinguished from its out-of-region facili-
ties, or what marketing, consulting, or ad-
ministrative activities related only to the
permitted out-of-region services. This un-
certainty would grestly facilitate violations
and evasions of the new standard, a devel

opment to be avoided if at all possible. )

One inevitable consequence of the tele
communications environment created by
the Department's six-region proposal would
be to confront the Court with the never
ending task of deciding close, finely-tuned
disputes between the Regional Companies

and their competitors regarding questions
such as those referred to above. The re-

sult would be that, instead of phasing out
its oversight over a substantial part of the
telecommunications industry, the Court
would become even more deeply and intru-
sively involved in that task. None of the

parties could welcome such s development.
Nor does the Court.
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others,* it must be and it is hereby reject-
od. :

C. Retention of the Restriction With
Liberal Grant of Waivers

The Department now recommends that
the interexchange restriction be retained,
but that the Court hereafter entertain re-
quests for waivers of that restriction as
soon as state and local regulation is lifted
with respect to a particular ares or locality.
Department of Justice Response at 9, 28,
48. That recommendation has even less
merit than the Department's original pro-
posal, for a number of reasons.

First. The recommendation proceeds on
the basis of the erronecus assumption that
repeal of local regulation will open the local
exchange monopolies to competition. To
be sure, as long as states and localities
prohibit outsiders from competing with the
local Operating Companies, the monopolies
will continue to exist. But the reverse is
not true. Even if all state and local reguls-
tion prohibiting competitive entry into the
local exchange market were to be repealed
tomorrow,® and anyone were free, as a
matter of law, to sell local telephone ser
vice, the exchange monopolies would still
exist substantially in the same form and to
the same extent as they do now. The
conditions that caused these monopolies to
emerge in the first place—the need for
connecting local consumers of telephone
service to the tslephone company central
office switches by means of wires strung
or buried in millions of places throughout
America’s cities and rural areas, and the
enormous capital resources required for
84. Motions seeking the complsta removal of the

interexchangs restriction include thoss filed by

NYNEX Corporation, BellSouth, U S West, Inc.,

Southwestern Bell Corporation, and Pacific Tel-

esis Group., Ameritech’s and Bell Atlantic’s mo-
ticas request s more limited form of relief from
restriction,

88, Several states have recently enacted laws pro-
hibiting local exchangs competition. Opposi-
tion of Electronic Indusries Association and
Telecommunications Technologies Group at 16~
18
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this project—preciude any thought of a du-
plication of the local networks.

Only when a practical and economically-
sound method is found for large-scale by-
pass or for connecting local consumers by a
different method—as microwaves and sat-
ellites were ultimately found to be feasible
for handling long distance traffic—can the
Regional Companies’ local monopoly be re-
garded as eroded. Accordingly, waivers of
the restriction could not be granted based
on an absence of state and local regulation
unless these regulatory changes were ac-
companied by substantial changes in tele-
communications technology, the economics
of the provision of local telephone service,
or both.

Second. As experience has shown, to
hold out to the Regional Companies the
prospect of piecemeal waivers or similar
tions suggested by the Department of Jus-
tics would (1) serve to encourage their re-
sistance to the grant of full equal access
and (2) cause them to redouble their efforts
to nibble incessantly at the edges of the
restrictions, in the expectation that this
would result in their complete entry into
the prohibited markets. Ses United States
v. Western EKlectric Co., 502 F.Supp. 846,
867-68 (D.D.C.1984); ses aiso Reply of
Competitive Telecommunications Associa-
tion at 5-8. In fact, executives of and
spokesmen for the various Regional Com-
panies rarely miss an opportunity to ex-
plain their desire, nay their right, to oper-
ats interexchange networks, and the
groundwork for such expansion is laid
whenever and wherever possible. Ses, ¢.g.,
statement of Thomas E. Bolger, Chairman
of Bell Atiantic, Washington Post, Decem-
ber 30, 19688, Business Section at 1. The
uncertainty, turmoil, and confusion that
would be created in the telecommunications

industry by implementation of the Depart-
8. Ses, Western Elsctric 392 F.Supp.
m-vsf"" o~ oqa:

procedure whereby
ment of Justice reviews requests for waivers of
line of business restrictions).

8§7. One example Is cited by the Utilities and
Transportation Commission of the State of
Washington which points out that it has permit-
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ment's recommendation are as undesirabje
as they are unnecessary.

Third. As stated above, the Court has
for some time sought to find means for
phasing out or reducing its “oversight”
responsibilities consistently with its respon-
sibilities under the decree.®® Several of the
decisions made today are steps in that di-
rection. Ses Parts VIII and IX, infra
However, if the Department’s recommenda-
tions were adopted, the Court would be-
come involved in detailed regulation of the
Regional Companies with a vengeance.

The Court would be constantly reviewing
requests for removal of interexchange and
information services restrictions on a state-
by-state, possibly county-by-county, basis,
in order to determine whether local regula-
tion had changed sufficiently to allow such
removals in the particular ares. In order
to carry out that responsibility, the Court
would have to review and to scrutinize, on
an ongoing and unending basis, the effect,
and possibly the purpose, of old and new
state and local regulation of telecommuni
cations providers all over the United
States.® It is difficult to imagine a more
systematic and offensive intrusion into lo-
cal affairs, and on this besis, one inter
venor aptly describes the Department of
Justice proposal as “an affront to federal-
ism.” CP National Corporation Comments
at 8.

The task prescribed by the Department
of Justice is one that a federal court should
undertake, if at all, only if that is absolute-
ly essental for the protection of federal
constitutional or other legal rights. Clear
ly, that is not the situation here, and the
Court accordingly declines to enter that
thicket.

For these reasons, the Court will not
entertain applications for waivers that are

predicated only upon changes in state or

ted local resale and shared tenant services but
not the provision of basic local servics by more
than one telephone company in the same terri-
tory, adding, “Ii}s the Department suggesting
that the Court interpret state law to determine
whether the Washington situstion is a legally
protecied monopoly” Comments at 16,
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local regulation. Of course, if prima facie
showings are made that, for technological
or economic as well as legal reasons, com-
petition in local exchange markets is feasi-
ble and has, in fact, emerged on a substan-
tial scale, requests for removal of particu-
lar restrictions will be both entertained and
granted. However, it may well be suspect-
ed that this will turn out not to be a piece-
meal process as the Department of Justice
envisions it, but an eventual broad-scale
removal of restrictions as new technology
or new market structures emerge on a
nation-wide basis.®
D. Complete Removal of the
Restriction

That leaves, then, the motions filed by
the Regional Companies, supported by al
most none of the other over one hundred
seventy entities that have filed papers in
this proceeding except the Federal Commu-
nications Commission,” that the restriction
on the provision of interexchange services
be removed in toto.

These requests are met initially by the
obstacle, discussed supra, that, with the
exception of the minuscule amount of traf-

fic that bypasses the Regional Companies’
facilities, their monopoly bottlenecks are as
solid and pervasive as they were when the
decree was entered. It is equally clear that
nothing has occurred to change the decree
conclusion that those in control of the local
bottienecks have the incentive and ability
to use their monopoly power anticompeti-
tively in the interexchange market.

In view of the history of past abuse of
the bottlenecks in the Bell System's long
effort to disadvantage long distance com-
petitors detailed supra, and the continuing
solidity and pervasive nature of the bottle-
necks, a dissipation of the ability to act
anticompetitively can be assumed only if
some other fundamental change has oc-
curred in the situation—e change that
would permit the Court to find that, not-
withstanding the continued existence of the

It is suggested by the Regional Compa-
nies that changed circumstances have oc-
curred in five respects:® (1) more effec
tive regulation by the FCC; (2) the exist-

ship to the realities. Thum, Ameritech asserts,

coatrary to bundreds of pages of briefs, that
“even the commentators that oppoes regional
compeny eatry into their markets do not seri-
ously suggest that any regional compeny could
gain market power” over the markets at issus
bere (Reply at 1-2): thet “nothing that amy
carrier says can obecure ... the proliferatioa of
bypass options since 1962" (Reply at 26) (com-
pare Part [I-B, supra); and thet “after thres
rounds of extensive briefing by all elements of
the industry, involving the filing of 190 brisfs
comprising approximately 8,000 pagss, have the

g
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ence of the seven Regional Companies in
lieu of the one Bell System; (3) “‘substan-
tial implementation” of equal access; "' (4)
the GTE analogy; and (5) the possibility of
new antitrust suits.

The issue of regulation, which is common
to the disputes invoiving all three of the
core restrictions, is discussed with respect
to all of them in Part V1, infra. As for the
remainder, some of the claimed develop-
ments have not, in fact, occurred, and oth-
ers have not had an effect on the intsrex-
change services market.

1. Division of Bell System Into
Seven Companiss

Much is made by the Regional Compe-
nies of the circumstance that they are sev-
en while the Bell System was only one.
The difficulty with the arguments ad-
vanced based upon that undoubted fact is
that the independence of the Regional Com-
panies from the Bell System does not con-
stitute a new development; it was mandat-
ed in the very same decree that also man-
dated the interexchange restriction. The
decree, in fact, assumed the necessity for
that restriction notwithstanding the break-
up of the Bell System into seven or more
new entities.*

9. A‘rs‘armunmwmyzx. 1982,
e 4=

uu:ru: $52 F.Supp. st 142 n. 41, 201, 214 n.

that were to flow from the divestiture and
the restrictions were identified and taken
into account in 1982 with respect to the
post-divestiture Regional Companies, not
merely the pre-divestiture Bell System.

That was s0 because the crux of the
problem prior to the divestiture was not so
much the size of the Bell System (although
that played a part) but its control of the
local exchange bottlenecks. Now that the
control of these bottlenecks has shifted to
seven regional entities, they must necessar
ily be limited as was the Bell System to
prevent their exploitation of these bottle-
necks, absent some_ substantive change.
And, as discussed in detail above, there has
been no substantive change: the bottle
necks are as pervasive as ever. It is un-
doubtedly for these reasons that the De-
partment of Justice, too, recognises that
“the fact of divestiture itself” is not “s
sufficient changed circumstance” to justify
a modification of the restrictions. Reply at
57.%

The Regional Companies further argue
that now, unlike then, benchmarks exist by
which the performance of one of them can
be measured against that of the six oth-

the restrictions upon the several successors

cussed in Part VI, infra, the Regional
Companies are free, by virtue of the regu-
lations proposed by the FCC, to adopt en-
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3. The GTE Analogy

Several Regional Companies!® argue
that, inasmuch as the Court approved the
antitrust consent decree involving GTE,
which does not include line of business
restrictions similar to those in the instant
decree, consistency requires the removal of
the restrictions here. There is no merit to
that contention.

(7] In the first place, it cannot reason-
ably be argued that the adoption of the
GTE decree constitutes a change in terms
of the section VIII(C) standard of the de-
cree in the instant case. To put it another
way, the Regional Companies lack standing
to seek & modification of this decree merely

erable deference to the parties and the
agreement they had reached when it, in
turn, passed on the GTE consent decree.

GTE, and it concluded, agreeing with the
Department of Justice, that different treat
ment was justified, for the following ree-

local telecommunications in the area in
which it serves; GTE's operations, by
contrast, are widely scattered. More-
over, the Regional Holding Companies
also have the facilities to provide all the
intercity and inter-LATA traffic through-
out their regions, while the GTE Operat-
ing Companies control little by way of
intercity faciliies, and what facilities
they do have are by and large of the
entrance type which do not cover the
areas in which the companies operate.

(Transcript of Hearing at 40-41). Final-

ly, internal planning documents of GTE

and Sprint indicate that Sprint's interex-
change network will, even by 1985 or

1986, reach only sixtsen GTE cities

(Transcript of Hearing at 42), and the

Department of Justice has observed that

of all access lines in existence, only one

or two per cent are in GTE cities, and
that Sprint has the fewest of these.

(Transcript of Hearing at 41). All these

factors suggest that entry by other inter-

exchange carriers into the local markets
dominated by GTE is far less likely and
the anticompetitive effects of improper

GTE actions will be both less probable

and more easily detsctable (footnotes

omitted). '
Unsted States v. GTE Corp., 608 F.Supp.
730, 787 (D.D.C.1884). Nothing of signifi-
cance has occurred since the GTE decree
was entered to alter that assessment.

It is also worth noting that, when coun-
sel for the Department of Justice appeared
before the Court to defend the GTE settle-
ment, he advised the Churt that, should the
Court belleve that appmewal of that settle-
ment might in any way east.doubt upon the
appropriateness of the restrictions in the
Bell System decres, the Department would
prefer that the Court disapprove the GTE
consent decree rather than to cast any
shadow on the Bell System decres, particu-

104, As indicated sbove, the decres in the Bell
System case basically rests upon the twig pillars
of (1) the divestiture of the Compe-
nies from AT & T, and (2) the line of business
restrictions on the divested companies. The
GTE decree Involves a different structure and
different remedies.
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larly its line of business restrictions.'*
The Court approved the GTE decree on
that basis.

4. New Antitrust Actions

The Department of Justice and several of
the Regional Companies argue that the re-
strictions are unnecessary because, should
the companies act in an anticompetitive
manner, it would always be possible to
remedy the situation by a new antitrust
action.'® The Department of Justice sup-
ports that contention, generally when other
explanations fail.'*’

The decree restrictions were to constitute
a prophylactic measure, one that would
prevent future antitrust violations and thus
render new antitrust suits or similar ac
tions unnecessary. AT & 7, 552 F.Supp. at
150. It would be illogical or worse to de-
stroy one of the two pillars of a decree that
was adopted after an enormous litigation
struggle lasting almost ten years, on the
basis of the thin hope that, following the
evaporation of the essential relief afforded
at the conclusion of that struggle, the De-
partment would bring a new antitrust ac-
tion to start the cycle all over again.'® In
fact, the Department itself has in the past
called the idea of enforcement through a
new antitrust action “disingenuous.” De-
partment of Justice Reply to Responses to
the Department’s Proposals Regarding Sec-
tion VIII-C Waivers, April 5, 1984 at 49.

E. There Is Competition i»
the Markets

106. Department of Justics Report at 53;
sponse at 99, 123-24; AT & T Reply &t S1.

107. To cits a few repressniative czamples, in

Claywon or Section | of the Sherman Act’
(Response at 99); in regard t0 an intervenor
suggestion of de facto markst division by the
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ket, and that the entry of the Regional
Companies into that market is not neces-
sary to give it vitality. To be sure, AT & T
still retains the lion's share of that market,
but there are now some 530 long distance
carriers in the United States, eight of them
serving twenty-five or more states. See
Federal Communications Commission, Sum-
mary of Long Distance Carriers, at 2-3
(March 12, 1987); see also FCC Comments
at 34-35 & n. 39. According to the Depart-
ment of Justics, AT & T's rivals appear to
be making sufficient progress that it would
be at least premature to view the entry of
the Regional Companies as necessary to
preserve interexchang: -ompetition. Re-
sponse at 45. The Court agrees with that
assessment.

F. Mobile Services

(8) The Department of Justice still rec-
ommends that the intsrexchange services
restriction be liftad completely with respect
to cellular radio, paging, and other mobile
intarexchange services. Response at 54~
58. The basic reason given for this recom-
mended modification is that mobile services
constitute markets separate from landline
interexchange services,'®® and that, as the
Department puts it, everyone recognizes
that, because of its higher price and limited
capacity, cellular radio and other mobile
services cannot be substitutes for the land-
line services, and that such services there-
fore constitute a separats market. Re-
sponse at 55110

take appropriste antitrust enforcement action”
(Response at 123),

168. The suthor of a book on the AT & T divesti-

As for paging, it is said that it cannot com-
pets service be
”mmmhwmlynlomy
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The Department’s analysis appears to be that, should the companies be permitted to

, correct, at least as of now,!!! but that alone enter the cellular market without limita-

does not resolve the issue before the Court. tion, they would treat competitors in an
On a purely literal level, interexchange cel- even-handed manner. According to the
lular radio is an interexchange service a8 Huber Report itself—upon which the De-
defined in section II(DX1) of the decree. partment of Justice otherwise heavily re-
As such, it is of course prohibited to the ljes—the Regional Companies have used
Regional Companies absent developments their control over the local bottlenecks in a
that would cause the Court to find that, variety of ways to impede competition by
contrary to cellular radio’s status st the providers of mobile service. Some of these
time of the entry of the decres, its dynam-  pgjeompetitive activities are catalogued at
ics have changed to the point that there is pp. 580-81, infra.

no longer a -nv.?.un-— E@Eﬂ.g it s also the o that,
could be used to impede competition. It There broader Beern |
cannot reasonsbly be claimed that such Should the motions be granted, a Regional

developments have taken placs. Company could evade the basic interex-
new deve ve P change services restriction itself by the

. . t
. end offices, thus providing long distance
the adoption of the intsrexchange restric- )
petitors in the provision of the access need- exchange facilities.
ed to reach the cellular customers.!’® A Several of the Regional Companies, ses,
number of developments contribute to the e.g., U S West Memorandum at 159-60 & n.
conclusion that such discrimination is not 171, rely on the grant by the Court of
only possible but probable. several waivers on a case-by-case basis
In the first place, several of the Regional  With respect to interexchange cellular ser-
Companies are not even willing to accede to  7ices, contending that such waivers estab-
the minimal Department of Justics recom- lished the principle that the test of section
mendation that, should they be allowed into  VIII(C) has been satisfied. Not only is that
the interexchange market, they grant com- contention entirely erroneous, but it exem-
plete equal access to competing interex- plifies the attempts made from time to time
change carriers, included in the intra-LATA by Regional Companies to take advantage
portion of the cellular systems.n of extremely limited precedents as bases
Moreover, without even having been in [°F broad departures from the require-
the interexchange cellular business across 'TeBts of the decree.

against other mobile services providers— representations that highways and automo-
activities that do not inspive confidence bile traffic pattarns (typically in large met-
111. There are indications that the cost and the though cellular radio then, even more than now,
prics of cellular radio are falling, and that in served & ssparate market,
ﬁ%% vith land- 114. In responss to the Department of Justice'

oqual access recommendation, ons Regional
12 Such scrutiny is now provided by the waiv Company cbesrved that there was no “sound
e request mechanism. reason why Bell Atlantic should be required

provide equal access to inter-LATA calls com-
113. For that reason, the Department of Justice pletad within an ares served by the same cs!
in 1963 took precisely the opposits position to lar switch.”" Ball Atiantic’s Opposition to Cond!
that which it is taking now. Memorandum of tions Specified in the Department’s proposed
the United States of May 963, at 1§, al- Order,
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ropolitan areas) were such that the public
benefits accruing from slight departures
from the strict LATA boundaries to accom-
modate motorists with cellular phones were
so substantial that they outweighed, on
this limited basis, the dangers to fair com-
petition. AT & T, 578 F.Supp. at 647—48;
Memorandum of January 28, 1987 at 3.
These waivers are not precedents for the
broad relief the Regional Companies seek,
and that relief, were it to be granted,
would enable these companies to impede
competition on a significant scale.

There is no basis under the decree for
the removal of any of the restrictions on
interexchange services, and the requests
for such relief will be denied.

v -

Manufacturing
A. History

{9] Section II(DX2) of the decres, as
amended by section VIII(A), prohibits the
Regional Companies from manufacturing
or providing telecommunications products
or manufacturing customer premises equip-
m‘nt‘lll (CPE).!“

In every significant respect, this restric-
tion mirrors one of the other core restrie-
tions, that on interexchange sarvices: the
manufacturing restriction, too, is based on
voluminous trial evidencs; the local monop-

oly is as central to the market hereo as it is

to the interexchange services market; and
the incentive and ability to act anticompeti-
tively have not been significantly altered
by the division of the Bell System into

11. AT & T, 52 FSupp. at 227.

equipment
ment, other than [CPE] used by a
mmmm’

117. No ons reading ths trial transcript could
seriously refer, as does BellSouth, to

¥
]
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seven Regional Companies, by FCC regula-
tion,!!? or by any other factor. Indeed, in
one respect the consequences of 3 removal
of the manufacturing restriction would be
even more visibly and directly counterpro-
ductive than a removal of the interex-
change restriction: a flourishing, broad-
based, innovative industry would be cut
back to become one dominated by a small
number of muscle-bound giants, possibly
dominated by foreign conglomerates.

The manufacturing restriction !'* was
based in substantial part on evidence
presented by the Department of Justice at
the trial of this case indicating that the Bell
System had improperly monopolized the
markst for telecommunications equipment,
in that its local Operating Companies pur-
chased such equipment primarily from
Western Electric Company, the System'’s
manufacturing affiliate, and “engaged in
systematic efforts to disadvantage outside
suppliers.” AT & T, 5562 F.Supp. at 190-92.
Further, the evidence suggested that, while
the Bell System’s anticompetitive activities
in the long distance market were largely
formulated by AT & T headquarters, the
discriminatory procurement practices were
primarily those of the local Operating Com-
m.".

Since the Bell System accounted for over
eighty percent of the nation’s central office
switching and transmission equipment pur-
chases,'® only amall fractions of the mar
ket remained open to independent manufac-
turers. Specifically, the Department al-
leged, and it appeared to the Court,'® that
the local Operating Companies had en-

118, The entire secticn I(DX2) restriction, in-
cluding that prohibiting the provisiona (is, the
marketing) of tslecommunications products,
will herein generally be referred to as the manu-
facturing restriction.

119. The evidence was somewhat in conflict on
the question of the degres of direction given in
that regard by AT & T headquarters.

120. Ses Huber Report at 1.15.
121, Ses AT & T, $52 F.Supp. at 190; AT & T, 524

FSupp. at 1371, 1374; ses also Depertment of
Justics Competitive Impact Statement at 18.
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gaged in three general types of anticompet-
itive conduct with regard to the telecommu-
nications equipment and CPE markets.

First. As testimony and other evidence
demonstrated, the Operating Companies
managed, by one strategem or other, to
purchase Western Electric's products, even
when those products were more expensive
or of lesser quality than alternative goods
available from unaffiliated vendors.'®2

Second. The Operating Companies and
Bell Laboratories (the Bell System's central
research and engineering affiliate)!® en-
gaged in discrimination in the dissemina-
tion of information and design by granting
Western Electric premature and otherwise
preferential access to necessary technical
data, compatibility standards, and other in-
formation about the Operating Companies’
needs and requirements and the evolving
charsacteristics of the local exchange. The

122. More specifically, the Court found, com-

menﬁn;ontbegovernmem’swidmofuﬁ-_

competitive conduct:

siderable oumber of obstacles in trying to
design equipment for, and to sell this equip-
ment t0, the Bell Operating Companies,

that these obstacles perpetuated a buy--West-
ern biss. For example, the competitors had
difficuity in [ocating the employee in Western
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delays encountered in these respects by
Western Electric’'s competitors frequently
made it difficult, if not impossible, for them
to compete for Operating Company busi-
ness: Western Electric was ready with the
products when they were needed, and the
competitors were ready several months la-
ter. The not unexpected resuit was a fur-
ther skewing of procurement toward the
Bell System's manufacturing arm and
away from independents.

Third. The Bell System subsidized the
prices of its equipment with the revenues
from the Operating Companies’ monopoly
services.!® The effect of this practice, as
with respect to cross-subsidization general-
ly, was (1) to permit the Bell System to
undercut other producers of equipment
(which lacked such a subsidy), and (2) un-
fairly to burden the consumers with exces-

supra, 1726, p. 218 (footnote omitted).
AT & T, 524 FSupp. at 1373,
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sive rates for the monopoly services they
were furnished by the Operating Compa-
nies. These rates reflected not only the
costs of those services but also the Bell
System’s need for funds for underselling
the manufacturers and providers of non-
monopoly products, e.g., those engaged in
the business of making or selling telecom-
munications equipment or CPE.

These various abuses shouild in theory
have been discovered and corrected by fed-
eral and state regulators, but the evidence
showed that, due to the size, power, and
complexity of the Bell System and its Oper-
ating Companies compared to the small,
inadequately staffed regulating bodies, this
rarely occurred. See Part VI, infra
Moreover, when occasionally regulators did
issue orders to halt improper activities, the
Bell System routinely petitioned for recon-
sideration or rehearing, sought regulatory
or judicial stays, played federal law and
regulation against state law and regulation
and vice versa, and in other ways delayed
action until the regulators, more often than
not, lost interest or gave up in frustrs-
tion.1®

In approving the restriction on the manu-
facture of telecommunications equipment
and CPE, the Court observed that such
equipment, to be of practical use, had to be
connected, directly or indirectly, to s local
exchange.'® The Court also concluded
that there is a critical interdependence be-
tween telephone company equipment and
CPE: the standards for one dictate the
standards for the other. Since the Region-
al Companies were fres to choose which
equipment to loeats in their central offices,
_ they were able te dictate the standards to
© which the CPE had to be designed.

125. The legality of some of these Bell System

126. Ses also MCI Response at 70,

All these problems were exacerbated by
the fact that, due to the monopoly power
possessed by the Operating Companies in
the exchange telecommunications end prod-
uct market, they lacked the competitive
restraints “that ordinarily prevent the typi-
cal vertically-integrated company from en-
gaging” in discrimination and cross-subsidi-
zation. On this basis, the “Operating Com-
panies ... would be able to pay inflated
prices for poor quality equipment and to
reflect these costs in their rates without
suffering a diminution in revenues.” AT &
7, 552 F.Supp. at 190; AT & T, 524 F.Supp.
at 1368-70. The Court therefore concluded
that, inasmuch as there was no competition
in the end product market, ie, exchange
telecommunications, and the purchasing de-
cisions of the Operating Companies were
largely immunized from competitive pres-
sures, widespread abuses became possible
and, in a sense, almost inevitable.

Since the Regional Companies were to
become the “heirs” of the Bell System with
respect to ownership and control of the
local Opersting Companies and their facili-
ties, with the identical incentives and abili-
ties as the Bell System in the telecommuni-
cations equipment market, the parties
agreed on and the Court approved the man-
ufacturing restriction on these companies
embodied in section II(DX2) of the decree.
This, the Court decided, would ensure that
purchasing and design discrimination and
the consequent misallocation of costs
would not be recreated. AT & T, 562
F.Supp. at 190-91.157 And it also concluded
that, if after the bresk-up the Regional
Companies were permitted to manufacture
CPE or telecommunications equipment or
to market such equipment,'™ nonaffiliated

128. The Court determined that the Regional
Companies did not need to be restricted from
providing, is, marketing CPE, as distinguished
from manufacturing it. because any risk of anti-
competitive behavior in marketing was minimal
due to the nacessary participation of indepen-
dent manufacturers who were unlikely to be
pariners in an antitrust couspirscy. AT & T,
$52 F.Supp. at 19L [ also found that to allow
the Regional Companies to market CPE manu-
factured by others could provide a meaningful
balance against AT & T's dominance of the CPE
market. /d at 192. For these reasons among
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manufacturers would once again be disad-
vantaged and “the development of a com-
petitive market would be frustrated.” /d.
B. Anticompetitive Actimty i8 Probabdle

In view of that relatively recent history,
the question before the Court is whether a
removal of the restriction is justified under
section VIII(C) or whether such a removal
would present a substantial risk that condi-
tions of anticompetitive activity, concentra-
tion of the telecommunications equipment
market in a few hands, monopolistic prie-
ing, and a relatively sluggish pace of inno-
vation, will return.

As will be seen infra, the short answer
to the question about a renewal of anticom-
petitive activity here, as with respect to the
interexchange restriction, is that no
changes have occurred in the last three
years that would warrant removal of the
restriction on manufacturing: (1) the Re-
gional Companies still have an ironclad
hold on the local exchanges; (2) collectively
they account for the purchases of what
may be estimated at seventy percent of the
national output of telecommunications
equipment, only slightly less than the share
of the pre-divestiture Bell System; (3) if
the restriction were lifted, the Regional
Companies may be expected to act as did
the Bell System: they would buy all, or
almost all of, of their equipment require-
ments from their own manufacturing units
rather than from outsiders; (4) no mes-
sures, regulatory or otherwise, are avail-
able effectively to counteract such activi-
ties; and (5) in short order following re-
moval of the restriction, a return to the
monopolistic, anticompetitive character of
the tslecommunications equipment market

others, the Court required modification of the

proposed decree to permit the Regional Compe-
niss to provide CPE. Section VIII(A).

129. One of the issuss, the impect of regulation,
if any, is discusssd in Part VI, infre.

138. Department of Justice Report at 161-71.

131. Ses, &g, Ameritech Comments at 7-10, 32-
41: U S Went Comments at 32-34; Bell South
Comments at 19-24; Southwestern Bell Com-

and as it did from the day they were entered as

would be likely, if not inevitable. The
Court will now elaborate on several of
these conclusions,!®

The Department of Justice claims that
technological and market changes, in addi-
tion to the existence of improved federal
regulation, have rendered the manufactur-
ing restriction unnecessary,'® and in this
assessment it is of course supported by the
Regional Companies.!® These changes, it
is said, eliminate any substantial risk that
the Regional Companies could use their
monopoly power in the various telecommu-
nications equipment or CPE markets !32
That analysis is riddled with serious flaws.

First. The Department and the Regional
Companies rely in substantial part on “the
continued dispersal of equipment consump-
tion, and the steady consolidation of equip-
ment production,” e.g., Department of Jus-
tice Report at 161, stemming from the cre-
ation of the seven Regional Companies.
On this basis, they claim that, because each
company accounts for no more than a rela-
tively small percentage of the purchases in
any particular market, the purchasing deci-
sions of one or several Regional Companies
cannot have much impact on competition in
the equipment market as a whole.

As explained above, on the most basic
and literal level the existence of the seven
Regional Companies is not & new develop-
ment not contemplated when the decree
was entered. Those who drafted, sub-
mitted, and approved the decree included
the restriction on manufacturing at the
same time as they provided, in the same
decree, for the break-up of the Bell System
into as many as twenty-two or as few as
seven local units and hence into the corre- .

part of the judgment in this case. However, as
will be seen below, another government agency,
the NTIA of the Department of Commerce, ex-
presses serious doubts on that score.

132. The Regional Companies have made no ef-
particular market to
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sponding dispersal of purchasing power.!3
To make sense of the decree as a wWhole,
therefore, it must necessarily be assumed
that something more than the seven-fold
division of the purchasing decisions is re-
quired to constitute the changed circum-
stances contemplated by section VIII(C) as
a prerequisite to a removal of the manufac-
turing restriction.'

It is true, of course, that any particular
Regional Company does not, by itself, have
a dominant share in the national equipment
market. This does not vitiate the substan-
tial possibility, however, that even on its
own, such a company could use its monopo-
ly power to engage in anticompetitive con-
duct in the equipment markets, national or
regional.

The Department of Justice concedes
that if the restriction were lifted, each of
the Regional Companies would satisfy all
or nearly all of its equipment needs from
its own manufacturing affiliate.'™ Dr.

equipment, any one or all of the seven Regional
Companises could and, considering the existing
incentives would, dissdvantage
manufacturers and forecioss competition in
substantial portions of the market.

135. Department of Justice Report at 169-70; ses
Huber Report at 14.13. The Department
speculates that, dus to the high costs,
economies of scale, it is more likely that
al Company entry into production of

%
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ture with an existing central office switch man-
ufacturer rather than oo an individual besis.
Department of Justice Report at 174-77; Re-
sponse at 107. That may be correct, but it
obviously does not support elimination of the
restriction. Ses Subpart C, infra.

An investigation conducted by the New York
Department of Public Service showed that New

equipment, foreclose five to fifteen percent
of the United States equipment mariet, 1%
although with respect to some items of
equipment that proportion may reach as
high as twenty percent.!¥

(10] These figures are of course highly
significant in and of themselves. Under
the law, serious competitive concerns are
raised even when relatively small market
shares, for example as low as seven or
eight percent, would be foreclosed as a
result of leveraging of regulated monopo-
lies into a related but unregulated market.
See Otter Tail Power Co. v. United States,
supra; Berkey Photo, Inc. v. Eastman
Kodak Co., 608 F.2d 268, 275-76 (2d Cir.
1979), cert. denied, 444 U.S. 1098, 100 S.Ct.
1061, 62 L.Ed.2d 788 (1980;; AT & T, 52¢
F.Supp. at 1379 n. 174; International Tel
& Tel Co. v. GTE Corp., 449 F.Supp. 1158,
1177-83 (D.Hawaii 1978). This leveraging

doctrine serves antitrust interests by assur- -

ing that more efficient producers are not
excluded from the market, and it prevents
frustration of publie regulation of subscrib-
er rates.!®

York Telephone, a subsidiary of NYNEX, made
seventy-five percent of its purchases of office
supplies, telephone circuit cable, and other such
equipment from MECO, another NYNEX sub-

sidiary. Initial Brief at 18. That experience is

some indication of what would occur if the
Regional Companies had the suthority to manu-
facturs telecommunications equipment and
CPE.

136 Huber Report at 1.15, 14.8, 14.13=14; see
also Department of Justice Report at 169-70,
74=78. Although, depending upon the perspec-
tive, there may be four or more equipment
submarkets, there is sufficient overiap between
them that analytical flaws applicabile to one type
of equipment will not taint the conclusions with
respect to the others. Comments of Tandy Cor-

poration at 18,

137. According to figures supplied by one Re-
gional Company, the share of central office
switch purchases in 198S attributable to these
companies was ssventy-six percent (compared
to the Bell System's 1981 purchases of eighty-
one percent), and their share of wire cable pur-
chases was seventy-one U S West Ap-

pendix, Table 12, at A3, A4,

138. The Department of Justice espoused this
doctrine throughout the pendency of the AT & T
proceedings in this Court. Ses, &g, Memoran-
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Additionally, the cited figures actually
fail to present the full measure of the
anticompetitive situation since they focus
entirely on national and even international
markets. See, e.g., Department of Justice
Report at 171-72 n. 337, 173. To obtain a
realistic picture, one must also evaluate the
individual Regional Company power in
their regional markets or submarkets.
See, e.g., Brown Shoe Co. v. United States,
370 U.S. 294, 324-25, 82 S.Ct. 1502, 1528~
24, 8 L.Ed.2d 510 (1962). In their regions,
these companies occupy positions of un-
questionable dominance,'® and substantial
anticompetitive effects would be felt in
these regional markets if the manufactur
ing restriction were lifted.!*®

Suggestions have been made that, at
least with respect to some items of equip-
ment, not all Regional Companies would
purchase it from their own affiliates. Not
only is any such assumption contradicted
by the Department of Justice and Huber
reports,’¥! but experience since divestiture

dum in Opposition to Defendants’ Motion for

diminﬂonofthcrﬁkﬁcnwﬂdmuth

Regional Companies to keep critical design in.
formation from noo-affilisted manufacturers.

has been that Regional Companies have
entered markets, many entirely foreign to
telecommunications, just as quickly as they
were legally free to do so by judicial con-
struction, waiver, or otherwise, and occa-
sionally even when they were not legally
free to do so. It would be entirely unreal-
istic to assume that these companies would
hereafter fundamentally reverse their pat-
tern of behavior and refrain from entry
into the telecommunications and CPE busi-
nesses that are allied to enterprises in
which these companies are already en-
gaged and that are potentially fertile
sources of cross-subsidy skim-offs.

The companies ray also be expected to
be motivated to enter these markets by the
dynamics of the relations among them and
the imperatives of the marketplace. Their
corporate images will not tolerate their ab-
stention, and s Regional Company that opt-
ed out may be found by shareholders and
others to have passed up a profitable exten-
sion into an adjscent market.'S

mately a $6 billoa equipment market within its
own region. Transisting this satistic 10 a na-
tional focus, more than a $40 billion market
could be foreclosed to competition. “Such a
development would be the desth knell for do-
mestic data communications equipment manu-
facturers.” Ses IDCMA Comments at 20-21.

141. Ses nots 135, supra. The Huber Report
goes on to say (at 14.16=-17x
A much mors plausible scenario would
have the RHC entering into a joint venture
oudtbmblhhddomuﬂc’orfor-

‘142, See Comments of North American Telecom-
munications Association at 11-18.
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In any event, as explained above, section
VIII(C) of the decree prohibits the lifting of
a line of business restriction if a Regional
Company merely “could” impede competi-
tion in the market it seeks permission to
enter; it does not charge the Court with
finding that such a company “would” do
so. In law, under section VIII(C), and in
experience on the basis of Regional Compa-
ny behavior to date, it is reasonable to
assume that all the Regional Companies
would enter the manufacturing market;
that they would satisfy all or nearly all of
their equipment needs from their own man-
ufacturing subsidiaries; and that they
would thus foreclose on an average some
seventy percent or more of the various
equipment markets.!® This would of

course constitute an enormous step back to

the pre-divestiture situation.!

In addition, Regional Company conduct
taken in response to its incentive to pur
chase equipment from its own affiliate or
joint venture partner (ses Subpart C, in-
fra), would tend to create s balkanized,
ideosyncratic equipment market in which
each manufacturer would sell primarily to
the Regional Company with which it was
affiliated—a development that would even
turther shrink, and shrink drastically, the
size of the equipment market that was not
simply parasitical.!®

C. Joint Regional Company Actions

nies acted in concert with respect to manu-
facturing and purchasing. There has been
no showing nor even plausible speculation
that the companies could not or would not
act in combination (1) by entering into ex-
plicit or implicit agreements with each oth-
er regarding specifications or interconnec-
tion requirements, or (2) by disadvantaging
unaffiliated manufacturers by making use
of their participation in Bellcore.!*

It is argued that the Regional Companies
are more likely to compete fiercely with
each other for the procurement business
than to act jointly and in combination. It
will no doubt occur to some or all of these
companies, however, that each of them
would benefit financially if it could manu-
facture for sale and sell in its own region,
all of its manufacturing output, without
fear of the only formidable competition—
another Regional Company—and thus pos-
sess an enormous captive market.!¥? Cut-
throat competition by all agsinst all in all
the regions would not look nearly as attrac-
tive from an economic point of view.

It has also been suggested that collusion
through the Bellcore connection could be
prevented by limiting Bellcore's permitted
range of activities. Department of Justice

Report at 178. That argument, too, looks

far more palatable in concept than it does
when the necessary details of implementa-
tion are examined. No proponent of the
Bellcore-limitation approach has suggested,
either generally or specifically, how that
entity’'s activities should or eould be limit-

profitabie and less troublesome to affiliate with
a Regional Company rather than to attempt to
market CPE on a nationwide basis. Opposition
of North American Telecommunications Associ-
ation at 9.

146 Belicore was originally known as the Cen-
tral Staff Organization. Western Electric Co.,
$69 FSupp. at 1113-18. For an explanation of
the Bellcore functions, ses beiow. For some
reason, the Deparunent of Justice did not ana-
lyze the competitive effect of joint Regional
Company purchasing decisionmaking, aithough
it does concede that Bellcore could function to
disadvantage the Regional Companies’ competi-
tors. Response at 124.

147. See note 140, spra
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ed.'® The reason for that reticence is sim-
ple.

Bellcore has responsibility under the de-
cree to prevent the technical fragmentation
and hence the deterioration of the national
telephone network; to perform the techni-
cal and engineering responsibilities that
must be performed on a centralized basis if
there is to be a single functioning system;
to set the technical and performance stan-
dards for network equipment; and to act
as a central liaison between the civilian
telephone system and the military’s and
other emergency functions. AT & 7, 552
F.Supp. at 208-09; Western Electric Co.,
569 F.Supp. at 1114-18. To decentralize or
otherwise to limit the responsibilities of
Bellcore 30 as to prevent its use as a ve-
hicle for anticompeitive action by the Re-
gional Companies would inevitably frag-
ment and frustrate Bellcore’s centralizing
responsibilities which, notwithstanding the
divestiture, permit the nation’s telecommu-
nications systems to continue to function
on the basis of one national network with
one national quality standard. It would
also undermine Bellcore’s ability to act as
the critical link between the civilian tele-
phone systems and the national defense
communications networks.!®

The Belicore problem thus resembles the
squaring of the circle. If Bellcore’s powers

mcutbuktoafomrdlnmtlbg\oml
Company collusion in manufacturing, mar
keting, and purchasing, it will be deprived

148 Thbmmdhﬂanlhumold

standby for situations presenting no

consistent with its position—the bﬂkyofa
new antitrust action. Rasponss at 124. Ses
note 107, supre.

“93 Western Elscrric Co., 569 FSupp. at 1113-
18.

180, Eg, Consumer Federation of America Com-
ments at 2, 36-40; Ad Hoc Telecommunications
Users Committee Comments at 11-12; Interns-
tional Communications Association Comments
at 11-12.

151. General Electric Communications and Ser-
mmuw; MCI Response at

152. United Telecommunications Comments at
24-25; Taconic Telephone Corporation Com-

ments at 14-17.

239
of the capacity to perform its national coor-
dinating and standard-setting functions: if
its powers are left intact, it will stand as a
suitable vehicle for joint Regional Company
action with respect to the manufacture of
telecommunications equipment and CPE.

D. Effect of Removal on Innovation

Not only is there no basis for concluding
that the conditions that caused the estab-
lishment of the manufacturing restriction
in the decree have ceased to exist, but the
removal of that restriction at this juncture
would arrest or nullify significant positive
developments that have occurred since
then.

As discussed above, it cannot be serious-
ly disputed that the Regional Companies’
local exchanges continue to be monopolies;
that a Regional Company that was permit-*
ted to enter manufacturing would satisfy
its equipment needs exclusively or primari-
ly from its own affiliate; and that such
activities would contravene the very pur-
pose of the decree—to prevent leveraging
of Regional Company local exchange mono-
polies 30 as to foreclose independent manu-
facturers from a very substantial part of
the telecommunications market. For these
reasons, retention of the manufacturing re-
striction is supported by consumers,'®
interexchange carriers,'s independent local
exchange carriers,' cellular carriers,'s
manufacturers, suppliers, and servicers,'™
labor unions,!®® and state regulators.'™®

153. McCaw Communications Comments at 17-
19.

184. Elsctronic Industries Association Comments
at 18-22; North American Telecommunications
Associaton Comments at 7-42; IDCMA Com-
ments at 14-62; United States Telecommunica-
tions Associations Comments at 17-

Suppliers
$3; Tandy Corporation Comments at 10-30;
CBEMA Comments at 29-33.

188. Communication Workers of America Com-
ments, Appendix at 6-9.

186. Public Service Commission of the District of
Columbia Comments at 27-29, 36-38; Kentucky
Public Service Commission Comments at 23-25,
28
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The Regional Companies argue in re-
sponse that the negatives, both in regard to
substance and to opinion in the market-
place of ideas, are outweighed by the fact
that research, innovation, development of
new products, and improvements in quality
assurance would be inhibited unless they
are permitted to participate in the various
aspects of the manufacturing cycle.!s One
problem with that argument is that it pre-
cisely mirrors the points advanced by the
Bell System at the trial of this case—that
the efficiencies of integration outweigh
such independent competition as might oc-
cur as a consequence of freer entry into
the market, and that research and develop-
ment would wither if the Bell System were
broken up—and that were squarely reject-
ed by the decree, as they had to be on these
facts under the antitrust laws.!®* Almost
by definition, these same arguments cannot

qualify as changes cognizable under sec-
tion VIII(C).

Another, equally compelling answer is
that the Regional Company argument has
already been proved to be factually wrong:
there has been a flowering of research,
development, innovation, introduction of
new products, and quality assurance; new
firms have entered the market; prices of
equipment have declined dramatically!®
(according to some by as much as fifty
percent in some categories); !** and compe-
tition flourishes in a market that had seen

157. Ses eg, NYNEX Comments st 43-47; Bell
South Comments at 22-23; Ameritech Com-
ments at 36-~40; Southwestern Bell Comments
at 55; U S Went Comments at 33-34.

158. Vertical integration is not uniawful as such;
but it can bs anticompetitive under certain cir-

cumstances where there is a mix of regulated
and unreguisted operations. AT & 7, 524
F.Supp. at 1369, 1373,

199. Department of Justice Report at 162-63,
171-73,

160. US. Telecommunications Suppliers Associa-
tion at 12-13.

161. Salomon Brothers. Stock Research on Tele
communications Equipment, the United States
Market, at 11 (Feb. 1987); Electronic Industry
Association at 2.

162. One Regional Company argues that the re-
striction “‘quarantine(s] the unique capabilities
and knowiedge the {companies] gain from de-
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relatively little of it before. The equipment
market now consists of some six or eight
very large firms, one to two hundred medi-
um-sized firms, and hundreds of still small-
er, vigorous, and inventive firms,'®! some
of them in profitable relationships with one
or more of the Regional Companies.!8

If the restriction were removed, there
would be a serious risk of a return to
conditions of anticompetitive activity, con-
centration of the telecommunications equip-
ment market in few hands, monopolistic
pricing, and a reiatively sluggish pace of
innovation. According to a distinguished
outside observer, the Regional Companies
would then become ‘“central vigorous play-
ers in the equipment :-arket, buying many
of the smaller [firms], integrating services
and equipment sales, and developing into
seven smaller versions of what once was
AT & T.” 1@

Certainly the emergence since entry of
the decree of a dispersed equipment mar-

" ket characterized to an unprecedented ex-

tent by innovation ' is proof that the fruit-
ful competition the decree sought to estab-
lish is here. If this nation is serious about
the need for competing effectively with
ever more ingenious foreign producers, es-
pecially in a high technology market such
as telecommunications, the sources of in-
vention and innovation represented by com-
petition and by competitors that do not rely

signing, operating, and maintaining the local
network.'” U S West Memorandum at 87 (quot-
ing Stantel Telecommunications Comments at
24). Not only doss this argument simply repeat
points made over and over during

¥
,
i
E
]

e
;

among
manufacturers for the beneflt of the telecommu-
nications system, the industry, and the public.
163. Salomon Brothers, Stock Research on Tele-
communications Equipment, suprs, at 11 (Feb.
1987).

164. Ses note 330, infre.
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on fixed rates of return as the principal
source of their income must not be shut
off.

In any event, insofar as this Court’s obli-
gations under the antitrust laws and under
the decree are concerned, it is not prepared
to halt the progress that has been made by
independent manufacturers and sellers,
large and small, toward a genuinely com-
petitive environment in the telecommunica-
tions equipment market, by modifying the
decree so as to turn back the clock toward
domination of the market by the Bell mo-
nopolists.

E. Foreign-Dominated Firms
Crowding Out Specialized
Manufacturers

The Regional Companies finally contend
that such factors as the economies of scale
involved in manufacturing, the increasing
standardization of interconnection require-
ments, and the vigor of the existing compe-
tition will prevent them from becoming re-
gional monopolists should they be allowed
into the manufacturing market. That con-
tention, too, lacks merit.

In the first place, several of the assump-
tions underlying this contention are not
correct. For example, aithough economies
of scale apply to some types of equipment,
they do not to others. Likewise, the trend
in interconnection requirements for such
items as data communications equipment
has actualy been toward less uniformity.'®

Beyond that, while the competitive na-
ture of the equipment manufacturing busi-

their monopoly power should they be aj.
lowed into manufacturing.

The Department of Justice acknowledges
that removal of the restriction will be fol-
lowed by the displacement of many of the
competitors, postulating that increasing
concentration in the equipment markets is
inevitable. Report at 171-76. However,
trends with respect at least to some types
of equipment have been precisely in the
opposite direction, and whatever inevitabili-
ty there is to greater concentration would
flow primarily from the effects of the re-
moval of the restrictions. See pp. 561-62,
infra. The Department’s position contem-
plates, with what may only be character-
ized as remarkable equanimity for an anti-
trust enforcement agency, the ready de-
struction of many high-quality firms pro-
ducing highquality goods that have
emerged since divestiture, and that are per-
forming important service to the economy.
Indeed, according to another government
agency, the Commerce Department’s
NTIA, the most innovative and efficient
American businesses are rarely the largest
or the most highly integrated but smaller,
specialized firms.!® NTIA Trade Report
Assessing the Effects of Changing the AT
& T Antitrust Consent Decree at 17-18
(February 4, 1987).\¢

Moreover, the Department of Justice
lack of concern regarding concentration ig-
nores the effect such concentration will
have on the survival of competition itself in
several equipment markets, and the threat
that will be posed by the ensuing manufac-
turing monopoly or oligopoly involving for-
eign firms. According to NTIA, the most
plausible scenario in at least one telecom-
munications market is that, in the event of

work management systems, is today highly de-
centralized, involving many small firms.

167. NTIA goes on to comment that “It is no
secret that large US. corporations have not al-
myspmmehmeonﬁonudwnh
aggressive foreign-based ... competition ...
{Flirms such as AT & T ... did not quickly
develop the ability to funcuon in competitive
markets because for years the company did not
need to, and devoted its resources to satisfying
‘captive’ Bell System requirements.” NTIA
Trade Report at 17-18.
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a removal of the decree restriction on man-
ufacturing, the Regional Companies will
join forces with mammoth manufacturing
empires,'® most likely foreign,'*® and that
this will pose a substantia] risk of destruc-
tion of the United States central office
equipment manufacturing industry. NTIA
Trade Report at 125-26.!"

These predictions are plausible. Dr. Hu-
ber’s survey has found that affiliations be-
tween central office switch manufacturers
and telephone service companies have tend-
ed to develop around the world wherever
structural restraints are absent. Huber
Report at 14.21-28. This is not surprising.
Manufacturers have strong incentives to
seek market share ‘“guarantees” in the
form of an affiliation with large exchange
service providers such as the Regional
Companies; and these companies, in turn
are attracted by the acquisition of expertise
and, more importantly, the minimization of
risk embodied in partnerships with huge
manufacturers with ample capital.

Because of their size, capital, and as-
sured source of income from the ratepayer-
supported telephone affiliates of the Re-
gional Companies, these international gi-
ants will have the market power to adjust
price almost at will to achieve market
share, to the inevitable detriment of inde-
pendent domestic producers. In short, the
effect of the Justice Department’s scenario
is likely to be the displacement of small,
efficient American firms by s few huge
syndicates composed of foreign company
and Regional Company components whose
survival and domination in this environ-
ment will have been achieved by factors
unrelated to efficiency or quality of per

formance.

168. NTIA Trade Report, Assessing the Effects of
Changing the AT & T Antitrust Consent Decres at
vi (February 4, 1987).

169. Notably, one of the few intervenors to sup-
mmﬂdhmumﬂh{t
communications, Inc., the US. subsidiary of
Great Britain's Standard Telepbone and Cable
pic. Comments at 2.

170. Ses also Huber Report at 1.16, 1.17, 14.28,

171. The cagerness of the Regional Companies to
combiuudthfoninmuhammumpu-
fied by BellSouth's passionate argument in fa

Among its many other undesirable conse-
quences, such a development would further
reduce competition in this country, if only
because the combination of foreign capita]
and the Regional Company monopoly posi-
tion '™ with a captive market amounting to
some seventy percent of the total market
will prove fatal to whatever independent or
smaller producers still survived. Another
likely consequence would be a strong detri-
mental effect on the international competi-
tiveness of the American telecommunica-
tions industry and the employment oppor
tunities of American workers. NTIA
Trade Report at 108-09.

In sum, not only has no change occurred
in telecommunications and CPE manufac-
turing since 1982 that would justify the
removal of the restriction under the section
VIII(C) standard, but the opposite is true:
a removal of the restriction would be likely
to extinguish or substantially curtail the
healthy competitive domestic market that
has emerged in the last three years. There
is no justification for removing the manu-
facturing restriction, and the requests for
such removal will be denied.

\'4
Information Services

{11] Section II(DX1) of the decree pro-
hibits the Regional Companies from provid-
ing “information services.” AT & T, 582
F.Supp. at 227.'" An information service
is defined as “the offering of a capability
for generating, acquiring, storing, trans-
forming, processing, retrieving, utilizing or
making available information which may be
conveyed via telecommunications.” AT &
T, 552 F.Supp. at 229.'9

vor of such ventures. Raspoass 10 Comments at
39-40.

172. A somewhat related section
VIII(D) of the decres, prohil

mation service, for years
the date of entry of the decres. AT & T, 852
F.Supp. at 231.

173. The Department of Justics ciaims to have
some difficulty in disinguishing between ex-
change services and Information services. Re
port at 106, 116. This claim is somewhat puz-

- ———— e - e————.
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While the decisions on interexchange ser-
vices (Part III) and on manufacturing (Part
IV) are not particularly difficult, because
no persuasive case has been or can be
made that the particular restrictions are
eligible on any reasonable basis for remov-
al under section VIII(C) of the decree, the
problem is more difficult with respect to
the information services restriction which
is discussed here and in Part VIII, infra.

If the Court were to consider only the
request of the Regional Companies and of
the Department of Justice for a complete
removal of the restriction on the provision
of information services, without distinction
between content and transmission, that de-
cision, too, would plainly have to be in the
negative, for the information services re-
striction is supported by the same factors
that require retention of the interexchange
and manufacturing prohibitions.

As the Court stated in the 1982 Opinion
explaining the provisions of the decree:

All information services are provided
directly via the telecommunications net-
work. The Operating Companies wouid
therefore have the same incentives and
the same abilities to discriminate against
competing information service providers
that they would have with respect to
competing interexchange carriers. Here,
too, the Operating Companies could dis-
criminate by providing more favorable
access to the local network for their own
information services than to the informa-
tion services provided by competitors,
and here, too, they would be able to
subeidize the prices of their services with
revenues from the local exchange monop-
oly.

AT & T, 552 F Supp. at 189 (footnots omit-
ted).

The Court went on to say at the time
that, if the Operating Companies were ex-

zling, for it was the Department that made the

distinction when it drafted the decree.

174, As explained above, network design is never
complete; particularty where as dynamic a mar-
ket as that for information services is involved,
redesigns are not merely optional, they are of-
ten mandatory.

cluded from the information services mar-
ket, they would have an incentive to design
their networks to accommodate the maxi-
mum number of information service provid-
ers on account of the earnings they could
expect to receive from these providers in
terms of access fees. On the other hand, if
these companies were permitted to provide
their own information services, their incen-
tive would be “to design their local net-
works to discourage competitors, and thus
to thwart the development of a healthy,
competitive market.” AT & 7, 552 F.Supp.
at 189-90 (footnote omitted).

Based upon thess considerations, the
Court has consistently upheld the restric-
tion as incorporated in the proposed con-
sent decree submitted by the parties.
Thus, it explicitly rejected the suggestion,
made early on, that the Regional Compa-
nies could “most efficiently provide infor-
mation servicss by taking advantage of
various economies,” for example by the use
of the same equipment for exchange tele-
communications and information services.
AT & T, 552 F.Supp. at 189 n. 288. The
Court concluded that it would be impossible
to determine whether such an advantage
was due to inherent efficiencies or to effi-
ciencies resulting from the deliberate de-
sign of the network in a discriminatory
fashion. /d'* Similarly, in response to.a
1984 request by the Regional Companies
for a waiver of the line of business restric-
tions in section II(DX1) of the decree, the
Court reaffirmed that removal of the infor-
mation services restriction would have to
await “significant technological or struc-
tural changes” that would substantially re-
duce the dependence of information service
providers on the local exchange networks.
AT & T, 592 F.Supp. at 868. And the
Court found that, as of that time, no such
changes had occurred.'™

175. While compstition in the various informa-
tion services markets has subsantially in-
creased, ses Pant VIIL, infra, these services vary
widely with respect to concentration and ease of
entry. Some markets, such as those for tele-
phone answering services, public announce-
ment services, and alarm monitoring, for exam-
ple. are easy to enter and, in most geographic
areas, unconcentrated. Others, including legal
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A. The Regional Company Bottlenecks

There still has been no significant, rele-
vant change in the situation. As discussed
in Part I1-B, supra, the Regional Compa-
nies continue to possess bottleneck control
over the local exchange facilities, and these
are the facilities upon which competitive
information providers, like the Regional
Companies’ competitors in the interex-
change and the manufacturing markets, de-
pend.!”™ As then Assistant Attorney Gen-
eral Douglas J. Ginsburg stated in a Sep-
tember 19, 1985 letter, to John D. Dingell,
Chairman of the House Committee on En-
ergy and Commerce, at pp. 5-6:

[t]he Decree’s basic restrictions on the

BOCs’ ability to provide information ser

vices are based on the BOCs’ control of

access to telephone customers through
the local exchange network ... should
conditions change to the degree that the
- BOCs no longer possess bottleneck mo-
nopolies over the local networks, it would
be appropriate to consider removal of the
information services restriction.

Competition in the local exchange mar
kets is foreclosed now as it was then, be-
cause of the economic infeasibility of alter
nate local distribution technologies on a
substantial scale. To be sure, information
services can bypass the local monopoly
bottlenecks controlled by the Regional
Companmtoashghﬂymmntm
can interexchange services. However, as
will now be seen, the various additional
bypass technologies do not provide mean-
ingful channels to the information service
providers who, by the very nature of their
business, must seek to reach large, dis-
persed audiences over reasonably priced,
interactive facilities. NTIA, Competition

database access and retrieval, and transaction

processing, are more highly concentrated. De-
partment of Justice Report st 112; Huber Re-

port at 6.50-651, 6.15-6.16, 7, 8, 10, 12-13,

176. See gemerally Analysis dated May 19, 1987,
by Dr. Les L. Seiwyn and W. Page Montgomery
on behalf of Teconomics and Technology, Inc.,
attached to the Reply of the Ad Hoc Telecom-
munications Users Committee.

177. CD-ROM stands for compact-disk read-only
memory.
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in the Local Ezchange Telephone Services
Market at 29.

Thus, the physical transport of media
through computer disks or CD-ROMS 7 g
not comparable in functionality to on-line
database services. The CD-ROMS are es-
sentially storage mediums; they do not
provide transactional capabilities, and they
have largely fixed user costs. Another
possible alternative, satellite transmission,
is unsuitable for all except possibly some of
the very largest users because (1) the gen-
eral public itself could not be reached by
way of satellite communications but only
the Regional Companies’ own facilities, and
(2) satellite transmission is used efficiently
primarily for a continuous, high volume
stream of one-way data.'”™ And while ca-
ble networks are not dependent for trans-
mission on the local exchange network,
they do depend on permission from the
Regional Companies for attachment of
their cables to the telephone companies’
poles and the sharing of their conduit
space.!” In any event, regardless of the
nature and scope of cable dependence on
local exchange facilities, ubiquitous cable
networks have yet to be developed,'® and
cable, too, generally provides only one-way
data.

In short, there does not exist any mean-
ingful, large-scale aiternative to the facili-
ties of the local exchange networks, and
the information service providers remain as
dependent upon those facilities, and those
who control them, as they did in 1984 and
as interexchange providers do at the
present time.

Dr. Huber, the Department of Justice’s

expert, not only recognizes this conclusion
throughout his report'™ as does the

178, See Huber Report at 6.20-4.21.

179. Warner Cable Communications Comments
at 12-14; ses¢ also National Cable Television
Association Comments at 28-34.

180. Warner Cable Communications Comments
at 18.

181. Although on the topic of information servic-
es, as on other topics, Dr. Huber endorses the
general Department of Justics positions, the
facts he reports on not support
conclusions at variance with those positions.
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NTIA,'* but he correctly emphasizes that,
because of their very nature, information
services are especially vulnerable even to
slight manipulation and discrimination, as
they are also to small degradations in
transmission quality. For that reason, he
correctly concludes that the various exam-
ples of non-access-dependent services cited
by the Department of Justice are not real
substitutes, especially for ‘‘time-sensitive
information services, [whose] competitive
health ... depends strongly on continuing
non-discriminatory access to [Regional
Company] 8 services and facilities.” Re-
port at 6.28. In another section in his
report, he notes that

[cJompetition among database providers

and electronic publishers is critically de-

pendent on reliable fast delivery at a

reasonable cost. The telephone network

provides a critical link between many
providers and their customers. The pos-
sibility of [Regional Company] entry into
these information markets therefore rais-
es the familiar concerns about the possi-
bility of discriminatory access to [Region-
al Company] facilities.

Report at 7.7.

Again, according to Dr. Huber, the na-
tional value added networks “depend heavi-
ly on the [Regional Companies] to provide
transparent access t0 end user’s data traf-
fic.” Report at 5.18. In sum, while in his

182. A technical analysis performed by NTIA
likewise makes clear that the characteristics of
alternatives relied on by the Department of Jus-
tice are incompatible with the needs of most

information servicess (1) microwave
systems require -sight trans.
mission paths, and typical cost per small system
is $12.000 to $38,000; (2) as to fiber optic sys-
tems, only thirty-thres users of local fiber sys
tems have been cited, targeted customers use
cither 24 or 672 voice grade equivalent chan-
nels, and primary uss is for interexchangs ac-
cess or private networks; (3) only a smail num-
ber of cable television systems have the costly

needed for two-way operations; (4)
cellular radio systems are not generally appro-
priate for nonmobile service: coss maks cellu-
lar servics undesirable as a substitute for local
service at this time; and long talking times
could degrade service quality; () com of digital
termination systems may be higher than for
microwave systems, over $7.850 per voice chan-
nel to Bell Communications Re-
search; and (6) satellite systems are most cost-
effective for high traffic volume, long haul

view new transport technologies are ‘“‘on
the horizon, the [Regional Company] still
provides critical links in the transport pyra-
mid.” Report at 7.15,1
B. Incentive and Ability to
Discriminate

It is necessary next to determine wheth-
er, with respect to the provision of informa-
tion services, the incentive and ability of
the Regional Companies to engage in anti-
competitive conduct remains the same as it
was when the decree was entered. The
answer is plain. There has been no change
whatever in this respect since 1984, and no
demonstration that now, unlike then, there
is no substantial possibility that the Re-
gional Companies could not, and indeed
would not, use their monopoly power to
impede competition in the information ser
vices market.

The Regional Companies argue at some
length that they have no incentive to dis-
criminate against competitors in the infor-
mation service market because to do so
would diminish use of the network and
hence a reduction in their revenues.'® But
in any market where the Regional Compa-
nies are in competition with independent
information service providers, their eco-
nomic interest lies in manipulating the sys-
tem toward use of their own services, rath-

188, NYNEX Response at 32-33; U S West Mem-
orandum at 42,
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er than in encouraging maximum use of
the network by their information service
competitors. Only ten to twenty percent of
the total cost of an information service is
accounted for by Regional Company usage
costs, Huber Report at 6.29, and a Regional
Company would therefore earn far more
from a customer base through use of its
own information service than it would
through network usage by calis made by
and to its information service competitors.

That the ability for abuse exists as does
the incentive, of that there can also be no
doubt. As stated above, information ser-
vices are fragile, and because of their fra-
gility, time-sensitivity, and their negative
reaction to even small degradations in
transmission quality and speed, they are
most easily subject to destruction by those
who control their transmission. Among
the more obvious means of anticompetitive
action in this regard are increases in the
rates for those switched and private line
services upon which Regional Company
competitors depend while lower rates are
maintained for Regional Company network
services; manipulation of the quality of
access lines; impairment of the speed, qual-
ity, and efficiency of dedicated private lines
used by competitors; development of new
information services to take advantage of
planned, but not yet publicly knownm,
changes in the underlying network; and
use for Regional Company benefit of the
knowledge of the design, nature, geograph-
ic coverage, and traffic patterns of compet-
itive information service providers.'®

Dr. Huber, t00, has recognized that the
Regional Companies are able to discrimi-
nate in the provision, maintenance, and res-
toration of private lines, access or timing of
186. See Comments of ADAPSO at 21-28; wpo-

sition of General Electric Communications and
Services at 21.

187. Tlncrepmmuﬂ!thl'[e]ro.-mbd-
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new basic transmission services, and mis-
use of customer and competitor informa-
tion, Report at 7.10, and furthermore that
costs can be shifted to regulated business
on a large scale.!®” Huber Report at 12.16,
11.18, 10.23, 13.11, 9.9, 8.12, 7.15; see also
Comments of Information Indusf.ry Associ-
ation at 13-15.

Even now, when the opportunity for im-
proper activity by the Regional Companies
is minimal compared to what it would be if
the restriction were lifted, danger signals
have begun to appear. For example, Dun
& Bradstreet complains that in the Yellow
Pages directory market BellSouth is dupli-
cating the Bell System pattern of refusals
to deal with competitors, protests of will-
ingness to do so being followed by bad
faith negotiation, and further delay. That
particular dispute appears to be pending in
the courts. Comments at 35-36 n. 15. .

Similarly, Metscan, an automatic meter
reading and monitoring system, claims to
have been trested with respect to its con-
necting jacks just as the Bell System treat-
ed equipment competitors—delays, exces-
sive charges, and difficulties in achieving
satisfactory access of necessarly intercon-
nection devices. Comments at 7-8.

taken by the staff of the California Public
Utilities Commission of Pacific Bell's rela-
tionships with its affiliates found evidence
that: (1) Pacific Bell and its ratepayers
were not adequately compensated for the ~
loan or transfer of skilled personnel to

ent costs of providing servics™;
"[l]faBOCoffe::::conlc
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unregulated operations; (2) Pacific Bell
provided legal and training services to com-
petitive operations at below market value
and Pacific Bell employees performed un-
billed work for unregulated affiliates; (3)
properties were transferred from Pacific
Bell to unregulated operations at below
fair market value; (4) technology was
transferred to competitive operations from
Pacific Bell on an uncompensated basis;
and (5) PacTel unregulated operations were
gratuitously benefiting from their affil-
iation with Pacific Bell. California Public
Utilities Commission, A Report on Pacific
Bell's Affiliated/Subsidary Companies,
Proceeding No. A.85~01-034 (June 3, 19886).

Perhaps even more telling is the Depart-
ment of Justice's recognition that “[ojne
cannot be as definitive with respect to to
the potential competitive effects of a [Re-
gional Company’s] provision of information
services that use [its] local exchange facili-

ties” as with respect to those that do not.!®

Report at 122.1® As discusaed above, al-
most all information services must and do
use the Regional Companies’ local ex-
- change facilities.

In short, the reasons cited by the Court
in 1982 and in 1984 are as valid today as
they were then. There is no question but
that the Regional Companies would have
the same incentives and the same abilities
attributed to them at that time, and that to
open up the information services market to
its full extent, as requested by some, would
be to take the very risks ! that neither the
Departmnent of Justice nor the Court were
willing to take three years ago, and that
the decree plainly forbids. The restriction

188. U

Mmmdmmdlﬁm

on the sale by the Regional Companies of
information content will accordingly be
maintained. With respect to the issue of
information transmission, see Part VIII, in-

Jra.

V1
Regulation

The Regional Companies and the Depart-
ment of Justice argue that, unlike during
the period prior to the entry of the decree,
FCC regulation can now be depended upon
to keep those in control of the local ex-
changes from engaging in anticompetitive
activities, whether in interexchange servic-
es, in manufacturing, or in information ser-
vices. The Court has carefully considered
these arguments as well as the regulations
on which they are based. Upon such con-
sideration, the Court has concluded that
there is no reasonable basis for assuming
that the regulations will solve the antitrust
problems presented by this case.

A. General

First. As discussed in Part [, suprg,
despite the decades-old requirements in the
Communications Act, 47 US.C. § 202(a),
and various FCC regulations requiring non-
discrimination, equal access, and proper
cost allocations, and notwithstanding the
Commission’s own persistent and dedicated
efforts for a number of years, the FCC was
unsble to prevent or to remedy major anti-
competitive abuses by the Bell System
achxeved through the activities of its local

have access t0 their lines of credit, travel plans,
credit card expenditures, on,
and the like. Comments at 17-19.

On the basis
of a subscriber’s telephone a!lh‘ with
respect to i a lcdoul Compeny

could easily pinpoint that subscriber for the sale

of Regional Co information
and the sale of other products and services
_connected therewith, to the point where that
company would have a “Big Brother” type rela-
tionship with all those residing in its region.
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strategies and the Commission’s largely fu-
tile efforts to cope with these strategies.
The Department of Justice argued, and at
the trial it introduced voluminous expert
testimony and other evidence in support of
its argument, that the local exchanges are
30 complex and so technically dynamic, and
that they comprehend so many and such
complex joint and common costs, that regu-
lation could not prevent anticompetitive ac-
tivities.!”* The Department accordingly
stated in its Response to Public Comments
on the Proposed Modification of Final
Judgment, 47 Fed.Reg. 28,320-336 (May
27, 1982), at the time the consent decree
was under consideration that
At the heart of the government's case in
United States v. AT & T was the failure
of regulation to safeguard competition in
the face of the powerful incentives and
abilities of a firm engaged in the provi-
sion of both regulsted monopoly and
competitive services. Neither of these
problems ([cross-subsidization and dis-
crimination] has thus far proven amens-
_ble to successful regulatory solution. In-
deed, the very basis for divestiture is
that the anticompetitive problems inher
ent in the joint provision of regulated

would undermine the rationale for the
divestiture that is the central remedial
mechanism of the modification.

191. Ses, &g, Department of Justics Memoran-

The Department wesnt on to say that there
was “little possibility” tha reguiation
would be capable in the future of detecting
or preventing discrimination by the Region-
al Companies. Response of the United
States to Public Comments, supra, 47 Fed.
Reg. at 23336.'%

Second. At the time of the drafting of
the consent decree, the parties also con-
sidered several detailed ‘“reguiatory”’ in-
junctions, in lieu of the more drastic solu-
tion finally adopted. These proposais were
appropriately labelled by the parties
“Quagmire I” and “Quagmire [1.” Depart-
ment of Justice Competitive Impact State-
ment at 51-53. Ultimately, the Depart-

effectiveness of the more decisive decree
that was submitted to the Court, id. at 58,

and the decres was entered oa that
basis. AT & 7, 552 FSupp. & 187 o 229;
Department of Justice Responss of May 20,
1982, at S7.

cant success (1) to define various rights of so-
cess 1o the mooopoly switches and to enforce
thess rights. and (2) to allocate what are inber-
ently almos unallocable joint and common
costs of the Operating Companies.

193. The Bell Symem did not concede, and the

& T, 352 FSupp. at 210-11. However, the de-
cree proceeds on the basis of an implicit as
sumption to that effect. Ses also AT & T, 524
F.Supp. at 1336=1381.
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regulation or a substantial improvement in
the regulatory language and practice.'™
Yet neither has occurred since 1982,

If anything, the need for the line of
business restrictions is greater today than
it was before the Bell System breakup. At
least in theory, and to an extent in practice,
the Bell System was regulated in almost all
of its structures and operations.'* By con-
trast, many of the current operations of the
Regional Companies take place in unregu-
lated markets. This complex mixture of
regulated and unregulated activities pro-
vides these companies both with a powerful
temptation and with ample opportunity to
commit anticompetitive abuses in the com-
petitive markets and to subsidize their com-
petitive operations with profits earned in
the monopoly markets.!*® [n view of the
fact that, when compared with the Bell

¥

tion on its head, contending that criticism of
efficacy of various FCC rules “are i

E

rearguments of issues already presented to and
rejected by the Commission.” Eg, Reply of
Pacific Telesis at 42-45; se¢ also Reply of South-
western Bell at 21-23. The decree in this case
was premised in substantial part upon the inad-
equacy of regulation as a means for deaiing
with practices that violsted the Sherman Act. It
is absurd to maintain thet, if the same or sim-
ilar regulations are sill inadequate and that the
decree’s removal standard therefore cannot be
met, the restrictions should be eliminated any-
way because the Commission has not seen fit to

196. Ses also United Starss v. AT & T, 627
F.Supp. 1090, 1095-96 (D.D.C.1986).

System, the organizational state of the Re-
gional Companies is much less rigid and far
more complex—with their subsidiaries,
partnerships, joint ventures, and other en-
terprises, some regulated, some unregulat-
ed, some regulated in part '¥'—discrimina-
tion against competitors and cross-subsidi-
zation are far more difficult to detect, pre-
vent, and rectify through regulation now
than they were in 1982.'%

Fourth. To the extent that there has

"been any recent change in the regulatory

picture itself, it has been to weaken the
regulations governing telecommunications
carriers, not to strengthen them. This is
shown most dramatically by the FCC's re-

peal of the separate subsidiary requirement
for Regional Company competitive enter-
prises—a requirement that it had thereto-
fore regarded as its most effective regula-

197. In addition, the Regional Companies are
frequently changing their organizational struc.
ture. Ses Washington Post, July 8, 1987, at Fl,
regarding an apparently fundamental change in
the corporats structure of Bell Atlantic with
substantial implications for the monopoly and
competitive operations.

198. Since each of the Regional Companies oper-
ates in several states, the state and local regula-

Browm, 317 US. 341, 63 S.C1. 307, 87 LEd. 318
(1943). That priaciple and that bolding have no
relevance to the instant lawsuit, let alone the
instant proceeding.
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tory tooL'® The FCC has also announced as little regulation as possible can hardly
that it will preempt any state from at- be cited at the same time in support of the
tempting to require structural separation proposition that it will probably regulate
or otherwise to institute stricter safe- more vigorously and more effectively than
guards for Regional Company CPE opera- its predecessors which wanted to engage in
tions than its own. CPE Decision, 2 FCC tight regulation and operated in a general
Red at 158-61; BOC Structural Relief Or- governmental environment that regarded
der at 1112, strict regulation as a positive goal.*

Fifth. Between the 19508 and the early Sixth. The FCC now has fewer re-
1970s, the FCC was committed, as was the [sources with which to regulate telecommu-
nation generally, to vigorous regulation of |[nications carriers than in the past, particu-

a variety of business enterprises, especially olarly in the difficult and complicated area
those with public utility characteristics. |of cost allocation that was a central issue
Much of that has changed. The FCC and lin the trial and that is central to the issue
individual members of the Commission Jof cross-subsidization todsy. Since the{
have repeatedly expressed themselves in time of the entry of the decree, the FCC's| ¢
favor of wide deregulation.™ The Court budget and manpower hev- decreased sig-
of course does not express any judgment nificantly. In 1980, the FCC had an autho-
on the wisdom of that policy; that is be- rized ceiling of 2,103 employees; this had
yond its jurisdiction. However, a reguls- fallen by 1987 to 1,855 employees, and the
tory body that is committed in principle to Commission was apparently short by 120

199. Stroug cost allocation controls were in exist-  208. The suggestion is made by some, including

mtmﬁ?uwugmnaym zpublkhp&mw:m
tive. AT & T, 552 FSupp. st 160-65; Depart-  ing of regulatory supervision by the svailability
ment of Justice Respouss at 79-82. As noted  of judicial review of FCC However, that
above, FCC officials themseives conceded that  review mmqnml.lnnd'
the Commission could not prescribs cost allocs is in ; The
ton sandards for the Bell Sysem, and when  COUr O APpeals may oot interfers with FCC
that body formulating the rules thet decisions not 10 reject carrier-sponsored tariffs.
mumhﬂmuwm Asronauticel Radio, Ine. w ACC, 642 F2d 1221,
no measures short of structurel separstion could 1234 (D.C.Cir.1900). Even where a rate invest-
prevent the Regional Compenies from explois gation is instituted. retepayers have little judi-
ing their monopoly power to gain unfair advan- cial recourse. 47 US.C. § 204(a). And it is
tages in unregulsted markets. Folicy end Rules claimed by soms thet the Commission at times
Concerning the Purnishing of Cussomer Premises  iDcOTporates serious legal issues into ongoing
Equipment and Enkanced Services and Collnlar  investigations while permitting the challenged
Communications Services by thu Bell Opereting  rat88 10 go into effect 50 a8 to insulate them
Cae, 93 FCC 24 1117 (1963), aff'é sub mom from judicial scrutiny. Comments of Asronas-
[llinois Bell Telephone Co. v. ACC, 740 P.2d 465 tical Radio, Inc., at 18-19.
(Tth Cir.1984), aff'd on reconsideration, PCC 84~
&ﬂm%(xm).dﬂ-:-n 201. Former FCC Chairman Mark J. Fowler last
North American Telecommumnications carried logical when
RCC, 772124 1282 (R CIRAMIS). Curioualy, I8 D eovond thar s (wsyenr cial of ol
light of thas hissory, ons of the first stepe taksn yereqylation of telecommunications would be
by the Commission % "strengthen” the regule- undertake such
tions was to eliminats the separats subsidiary ..tll willing %o
e iwimenn’ Foutr Hnkrie & ks
” -
“',MCIghwlmdhn nicazions, 38 UCLA Com.LJ. 143, 194 (1986).
croes-subsidization issues, it is well 10 keep
in mind that the “local” network is In significans 98- The lack of urgsacy with which the PCC

oot needed or particularly beneficial for issue....” FCC Comments as Amicus Curias
basic local telephone service. Ses NASUCA  (March 13, 1987) & 27.
at 12,
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employees of even that lower ceiling.?®
According to former FCC Chairman Fowl-
er, this “severe reduction of our staffing
level, if allowed to continue, will limit our
ability to meet the demands of our ever
increasing workload in a timely and respon-
sive manner.” Testimony before Subcom-
mittee on Commerce, Justice, State, the
Judiciary, and Related Agencies, US.
House Committee on Appropriations, Feb-
ruary 18, 1987, at 2-3.
B. Cross-Subsidization

The Court will now examine in more de-
tail current regulations relied upon by
those who claim that there has been a
change and who, on that basis, advocats
removal of the restrictions. This examina-
tion is conducted under two headings: reg-
ulations designed to deal with improper
cross-subsidization; and regulations de-
signed to prevent discriminatory intercon-
nection. As will be seen infra, none of
these reguiations provides support for the
cause of removal, for one of two reasons:
(1) the particular regulation predates the
decree and thus had addressed the prob-
lems on paper, but unsuccessfully, for
' many, many years; or (2) the regulation
does not yet exist in effective form but is
" only on the drawing boards.

1. General

The cross-subsidization problem is as
acute now as it ever was. The Huber
Report states on the subject of cross-subsi-
dization that (1) seventy to ninety percent
of the costs underlying the interexchange

access charges are joint and common; (2)
the list of information provider costs that
might overlap with exchange operating ex-
change costs is long and cross-subsidization
opportunities are extensive; (3) there are
substantial cross-subsidization - opportuni-
ties in the Yellow Pages provision; (4)
more than half the costs of a VSR service
bureau (excluding network usage costs) are
at least potentially shiftable; (5) seventy
percent of electronic mail costs are poten-
tially shiftable; (6) forty-four to seventy-
eight percent of electronic credit card
transaction services are potentially shifta.
ble; and (7) seventy to ninety percent of
alarm services costs are highly susceptible
to misallocation.® What changes have oc-
curred from the situation revealed by the
trial record have been toward the existence
of more problems in regulatory oversight
rather than fewer.

It is intrinsically difficult for a relatively
small group of regulators to prevent cross-
subsidization within several multi-billion
dollar entities, particularly if the entities
are as complex intsrnally and as fluctuat-
ing organizationally as the Regional Com-
panies. Not only does each of these com-
panies, as noted, represent a complicated
mix between regulated and unreguisted af-
filiates and operations, but the products,
too, lend themseives easily to such a prac
tice. As Dr. Huber observed, “... regula-
tory requirements that [Regional Compa-
nies] buy equipment competitively crumble
quickly when the product being purchased

ber Report at 3.33 (emphasis added). Professor
Hausman, an expert retained by AT & T in its
litigation against MCL who now supports Pacif-
ic Telesis, contradicts this conclusion, but he is
able to do 30 only by ignoring the lessons of the
government’s and the private AT & T litigation.
Affidavit of Jerry A. Hausman, attached to Mo-
tion of Pacific Telesis Group for Waiver of the
Line of Business Restrictions. Similarly, the
opinion of Bruce E. Stangle that vertical inte-
gration is pro-competitive under the circum-
stances here (Affidavit of Stangle attached to U
S West Memorandum, App.Tab 12, pp.
15-19) is both wrong and it cannot overcome
the contrary conclusion reached by the Coun
when the j was entered (and when the
Beil System's motion to dismiss was denied),
that is the law of the case.
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is technically complex and readily differen-
tiated.” Huber Report at 14.13.

An additional problem arises from the
large disparity in size between the two
types of affiliates. A subsidy that may be
vital to the operations of a relatively small,
unregulated entity operating in the compet-
itive marketplace, is likely to be impossible
to detect on the books of the larger, regu-
lated (telephone) entity. Huber Report at
16.23. And of course it is to the books of
the regulated affiliate that regulators
would be looking.

2. Joint Cost Order

As discussed above, previous regulatory
programs did not succeed in preventing
cross-subsidization in the Bell System with

_its far less complicated and less obscure
structure. There is only one new FCC
regulation of any significance to deal with
this subject now,® the so-called Joint Cost
order.®® [t is said to be the purpose of this

208. Ameritech argues that comt shifting is heid
in check by the “persistent political and other

port at 14.13; ses note 202, supra.

207. Ses Seperation of Costs of Reguiated Tele-
phone Servics from Nonregulered Activitiss, CC
Docket No. 36-111, FCC 86-564.
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order to ensure that carriers engaged in
both regulated and unregulated activities
will not improperly burden ratepayers or
gain an anticompetitive advantage by as-
signing costs of unregulated activities to
the regulated activities. Whatever may ul-
timstely be effectiveness of that order (see
infra ), it cannot, in any event, serve as a
substitute for the decree restrictions now
because it is not yet finalized or in force
and is not scheduled to become effective
until some time next year, if then.

When the Department filed its Report in
favor of the removal of some of the restric-
tions, based in significant part upon the
Joint Cost order, the FCC had not even
released the text of the order, and the
Department’'s conclusions with respect
thereto were reached on the basis of an
FCC news release.® But even the regula-
tion that was uitimately issued is far from
being in final form. ™

puter [1 Final Decision ), modified on reconsider-
arion, 84 F.C.C.2d %0 (1900) (Computzsr II Recon-
sideration Order), further modified on reconsid-
eration, 88 F.C.C2d 512 (1981) (Compuzer I
Further Reconsideration Order), aff'd sub nom.

461 US. 938, 103 S.Cu. 2109, 77 LLEd.2d 313
(1983), aff'd on second further reconsidererion,
FCC 84-190 (released May 4, 1984).

FCC, 772 F2d 1282 (7th Cir.19€9).
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As presently drafted, the order would
require each of the Regional Companies to
adopt a cost manual in accordance with
cost allocation standards,® and there
would be rules for transactions with affil-
iates said to be designed to protect against
cross-subsidization.3!! The Regional Com-
panies had until September 1, 1987 to file
their proposed cost allocation manuals.
These manuais will hereafter each be sub-
ject to public comment and subsequently to
review by the FCC for final approval
Based on normal regulatory schedules,
some substantial period of time will elapse
before this process is completed, and imple-
mentation of such manuais as are spproved
will obviously take some additional time.
Finally, there is the delay inherent in peti-
tions for reconsideration, ses p. 574, infra,
and the ever-present likelihood of requests
for judicial review.

The problems with the Joint Cost order

have any hope of success, they must facilj-
tate such detection to the maximum extent
possible. The Joint Cost order is not likely
to accomplish this objective. To the con-
trary, it complicates the process of detec-
ton by allowing each Regional Company
(1) to adopt a manual different from the
others; (2) to choose its own cost allocation
procedures, (3) to select its own account-
ants to review and certify the manual !
and (4) to use its own reporting categories
and terminology.®*? In short, there will be
no common denominator. Additionally, the
rules will apply only to interstate services,
while much of the Regionsl Company busi-
ness, mixed and interrelated though it is, is
technically intrastats in nature

The Commission had its own good rea-
sons for adopting this particular system,s
and the choice of regulatory means is obvi-
ously & matter for decision by that body,
not this Court. But the issue before the
Court is whether changes have occurred
since 1984 to render obeolets the line of
business restrictions of the decree. To
pass on that issue, the Court must neces-
sarily consider the efficacy of the regula-
tions that have been suggested as one such

significant change. It is difficult to escape

213. All thess differences and potential inconsist-
encies dash any hope of achieving the kind of
“benchmark” comparisons which, it is argued
by some (eg., Ameritech Comments at &12;
NYNEX Comments at $-9: U S West Comments
at 36-37) will make anticompetitive actions eas-
ier 10 detect,

214. Ses US. Sprint Comments at 30. Accurate
anditing is further complicated by the fact that
the Commission deciined to require reporting at
reiatively precise intervals that it suthorized
the allocation to reguisted accounts of “inciden-
wal” expenses for up to one percent of a Region-
al Company's entire revenuss (or spproximately
$100 million per year); and that it required the
companies t0 kasp their records for only one
year. FCC Joim Accounting Order a¢ 11182,
188, 77, 186,

218. As the Commission stated (Joinr Cast Deci-
sion, FCC 86=564 at 1120 . 2%

. We did not proposs to prescribe a manual
because we believed that the mix of nonregu-
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the conclusion that, even if the Joint Cost
order were actually in effect now—which
of course it is not—it could not be regarded
as a more effective regulatory instrument
with respect to cross-subsidization than ex-
isted when the decree restrictions were
adopted.?!¢

A final cloud is cast upon the Joint Cost
order by the fact that at least four of the
Regional Companies—which incidentally
rely in this Court on the existence of that
order to support their motions for removal
of one or more of the decree restrictions—
have petitioned the FCC for reconsideration
of the order.®” CC Docket No. 86-111, 62
Rad.Reg. (P & F) 168 (1987).

3. Self~Help

In the absence of effective regulation
now, and with like prospects for the future,
there is the suggestion that seif-help is the
answer. The Department of Justice be-
lieves that the line of business restrictions
are not necessary even if regulation is ab-
sent or not particularly effective because,
at least with respect to equipment manu-
facture, most of the leading competitors
could respond in kind by cross-subsidizing
on their own.2®

That argument is not only in stark and
fundamental opposition to the Depart-
ment's position for the ten-year period
when the AT & T case was pending in the
courts prior to the entry of judgment; it
also loses sight of the function of the anti-
trust laws.

There is not the slightest reason to con-
clude that Congress believed that antitrust
violations shouid be remedied, not by resort
to law, but by retaliatory seif-help mee-
sures. More particularly, there is no evi-

216. Western Union T , which
conducted a study of the FCC's efforts to date to
reguiate the Regional Companies’ access rates,
found that “the FCC is no clossr than it was 3'A
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dence that the laws, the courts, and the
regulators were intended by the Congress
that enacted the Sherman Act, and by suc-
cessive Congresses and Presidents that en-
dorsed that statute as fundamental to
American economic life, to be silent specta-
tors at cross-subsidization battles between
large corporations, some of them—Ilike the
Regional Companies here—already  under
Sherman Act judgment. The congressional
purpose throughout has been to see ant-
trust violations remedied in the courts un-
der the rule of law, not through ordeal by
combat or by survival of the fittest, or
perhaps the least scrupulous.®?

C. Interconnection

Just like the regulations involving cross-
subsidization, those which, it is claimed,
will prevent discrimination in the installa-
tion or maintenance of interexchange trans-
mission lines and the interconnection of
lines or equipment, either predate the de-
cree or are not in finsl form. Thus these
regulations, too, fail entirely to provide as-
surance against such discrimination.

1. Part 88

The scene is appropristely set by the
Department of Justice’s 1982 defense of
the decres, as follows:

Particularly in a technologically dynamic

industry such as telecommunications,

there is little possibility that regulation is
capable of detecting or preventing the
very subtle forms of diserimination that
would be available to the BOCs. Thus,
even were it possible to prescribe in de-
tail the appropriate technical parameters
of interconnection under current techno-

shifting of competitive costs to ths ratepayers.
Reply Comments at 5=6.

218 Depariment of Justics Report at 205 n. 434,
189.

219. The suggestion that the law should view
with passivity the use of monies extracted from
ratepayers pursuant to public unil-
ity reguiation as subsidies for the utilities’ un-
related competitive enterprises would have star-
tied not only Theodors Roosevelt and Thurman
Arnold but also Adam Semith and Mihon Fried-
man.
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logical conditions, regulators would have
to have sufficient foresight to determine
in advance the discriminatory potential
inherent in tomorrow’s technology ...
Even if it were possible, moreover, effec-
tively to monitor the technical aspects of
interconnection in an evolving technologi-
cal environment, there would remain still
more subtle means of discrimination in
operational activities, such as the timely
provision, maintenance, testing and res-
toration of facilities. In short, the BOCs,
if permitted to engage in competitive ac-
tivities, would have substantial ability to
frustrate reguiatory attempts to prevent
discriminatory conduct.

Response to Public Comments at 58.

The Department of Justice now asserts
that the FCC regulations that provide the
requirements for the connection of terminal
equipment to the local network, the so-
called Part 68, limit the risk of intercon-
nection discrimination. See, ¢.g., Depart-
ment of Justice Report at 187-88 na. 379,
163-64.

Reliance by the Department on Part 68 is
truly ironic: these regulations were
adopted in 1975, 1976, and 1977; they had
become fully operational long before dives-
titure; and, most notably, they were the
subject of much testimony and argument
adduced by the Department during the trial
of this case, all of it designed ta demon-
strate that they were ineffective. In 1982,

220. 47 CFR § 68 (1986).

221. The Department of Justice obssrves with
wry understatement that the “ pre
dated the [decree) but the FCC initially had

the Department noted that “‘the very basis
for divestiture is that the anticomperitive
problems inherent in the joint provision of
regulated monopoly and competitive servic-
es are otherwise insoluble.” Response of
the United States to Public Comments
(May 20, 1982). Even if the technical as-
pects of interconnection were susceptible to
regulatory monitoring, ‘“‘there would re-
main still more subtle means of discrimina-
tion in operational activities such as timely
provision maintenance, testing, and restora-
tion of facilities.” J/d The trial evidence
did, in fact, demonstrate the FCC's lack of
success in the enforcement of these regula-
tions,? and neither the Department nor
any Regional Company has pointed to any
developments indicating that these enforce-
ment problems could be or have now been
overcome.’®

2. Regulations Not Yet Adopted

The proponents of a removal of the re-
strictions contend with somewhat more
confidence that the FCC's Computer /II
decision # would impede the Regional
Companies’ ability to discriminate with re-
spect to interconnection. That decision per-
mits the Regional Companies to provide
enhanced services, i.¢., generally speaking,
information services 3¢ without the struc-
tural separation that was required by the
earlier Computer II decision, provided that
those entities comply with newly developed
Comparably Efficient Interconnection
(CE1) ®% and Open Network Architecture

223, Amendment of Section 64.702 of the Com-
mission’s Rules and (Third Compu-
er Inguiry), CC Docket No. §3-229, F.C.C. $6-252
(released June 16, 1986) (Computer IT).

224. Nothing comparable to the Compeuer [If
regarding

chasing decisions
Huber Report at 14.13, 1417,

228. CEI requires the Regional Companies to of-
fer to enhanced servics providers, with some
exceptions, the same interconnection features
on an unbundled basis and at the same price. as
ars enjoyed by these companies for their own
equivaient services. Compurer /I], 104 F.C.C.2d
at 1039-43, 1046-33.
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(ONA) 2% requirements. These require
ments are claimed to have been designed to
ensure equal access to network facilities,™
and both the Department of Justice and the
Regional Companies contend that 3 Region-
al Company'’s ability to discriminate will be
limited by the ‘open architecture”
switches. See. e.g., Department of Justice
Report at 177 n. 352.

Just as is true of the Joint Cost order,
reliance on the requirements of ONA and
CEI is at a minimum premature. At this
juncture, ONA is only a “developing con-
cept,” and “full implementation of ONA is
several years away.” ¥ The ONA plans of
the Regional Companies are not even
scheduled to be filed until February 1,
1988,™ and the FCC will then receive pub-
lic comment on these plans. After study-
ing the comments and adjusting the regula-
tion in accordance with this new informas-

~ tion, the Commission will then presumably

take further action of an as yet unspecified
nature 3

229. Compuser III 1114; Department of Justics
Report at 141,

230. As Cox Enterprises, et al, puss it “Igliven its
and the

compiexity, lack of definition, likeli-
hood that ONA will be subject 10 a period of
trial and error (if not further ) once

231. Southwestern Bell, which contends in this
Court that the ONA plans are effective and not
vague (apparently because representatives from

These rules have already experienced ex-
tended and bitter controversy, and submis-
sion of the ONA plans by the Regional
Companies is likely to engender further
delay and dispute. Indeed, just as it true
of the Joint Cost rules, ONA, too, is under
challenge before the FCC by the very ent-
ties that rely in this Court on its require-
ments as making unnecessary the decree
restrictions in this case. ™

The Department of Justice itself con-
cedes that it is “unciear just what the
impact of ONA on the potential for discrim-
ination will be and how those effects will
vary from market to market.” Report at
177 n. 3522 In fact, the Department also
acknowledges that stronger controls were
in effect before the decree, and that these
gﬂoh were ineffective. Report at 164 n.

In short, since ONA has neither been
fully defined nor adopted or tested in the
real world, ™ it is impossible to evaluate its
effectiveness in preventing discrimination
in interconnection ¥ or, obviously, to rely
that company heid meetings on ONA with infor-
mation providers and attended a national forum

on ONA (Response st 44)), has flled a petition
for reconsiderstion with the FCC challenging its
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on it as ensuring, in the words of section
VIII(C) of the decree, that there is no sub-
stantial possibility that the Regional Com-
panies could use their monopoly power to
impede competition, 34
3. ONA Suffers From
Significant Defects

Additionally, here again, even if these
regulations were fully in force and effect,
they would not be likely to have a decisive
impact, for several defects in such stan-
dards as have been announced are already
apparent.

First, as several intervenors ™ note,
ONA will apply only to digital switches—
switches that serve only one-fourth of all

to provide colocation of competitors’ en-
panies’ central offices.® Third, the Re
gional Companies will have no incentive to
provide equal access for rival enhanced ser
vice providers, for with respect to these
potential competitors, the Regional Comps-
234. The Centralized Operatioas Groups (COGs),

which process, coordinate, and schedule orders
for CPE interconnection, are also claimed to

nies will not be disinterested parties if the
restriction is lifted. Fourth, ONA, as it
stands now, will not address problems that
will arise with new technical developments,
but it applies only to conditions that pertain
to current technology and those that are
plainly anticipated now.? Fifth, the only
Regional Company to have filed its CEI
plan as of May 1987—Bell Atlantic—has
submitted what may be a flawed product,
for it eliminates outside plaat and transport
costs for its own service, while charging
standard tariffs for competitors’ access.
Reply of Consumer Federation of America
at 7.0
4. Other Standards

The Regional Conipanies and those who
support their requests also plsce some
faith in national and international stan-
dards for interconnection.® But not only
is it not at all clear that across-the-board,
uniform national standsrds even exist, ¢
but what standards there are have in part
been established by private organizations,
some of them dominsted by the Regional
Companies themseives. ! Furthermore,

40, Compare Department of Justice Report at
196 with [IDCMA Comments at 42 o. 101.

241. For example, the T-1 Commitee, adminis-
tered by the Exchangs Carriers Standards Orga-
nization, is said to be dominated by the Region-
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the existing standards are strictly volun-
tary and could be ignored by the Regional
Companies if they wished: #? to deploy a
new service, a Regional Company need only
file a tariff.

International standards, developed in the
Consultative Committee on International
Telephone and Telegraph, have aiready
proved not to be effective constraints, for
although they have been in place for sever-
al years, the United States government and
American corporations have generally ig-
nored them.?¢

D. Network Design Information

FCC regulations require the Regional
Companies to disclose, reasonably in ad-
vance of implementation, information re-
garding the introduction of new network
services or changes in existing network
services as well as additional marketing
information, when such information is pro-
vided to their separate subsidiary.* This
regulation, too, was in existence and gov-
erning at the time of divestiture, and it did
not prevent Bell System anticompetitive
conduct based on the timing of disclosures.
Ses AT & T, 524 F.Supp. at 1371-76.

Moreover, the FCC has actually weak-
ened the disclosure requirement since that
time.#¥ See¢ BOC Structural Relief Order
at 1150-51. As a result of that order, the
disclosure obligation is triggered only when
the Regional Company makes a decision to
“make” or “buy” a product that relies on
the new or changed network characteristic.

al Companies. The Court has considered the

apparently yet to issus a singls standard. Bell
Atlantic’s claim that standards “are now set” by
the T-1 Committes, Memorandum in Support of
Motion at 12, thus appears to be incorrect.

242. Huber Report at 16.19. Regional Compe-
nies have ignored national standards when it
suited their purpose. as evidenced, for example,
by Pucific Telesis’ Project Vicioria, which in-
voives a non-standard version of an
services digital network and which required AT
& T to redesign a certain type of its swiched
digital servics 1o provide for dedicated access.
Similarly, dats-over-voice equipment designed
for connection 1o BellSouth servicss in Florida
will not work with NYNEX services in New
York. IDCMA Comments at 42-43.
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In addition, even when the trigger point for
disclosure is reached, information is made
available only to those manufacturers who
enter into nondisclosure agreements with
the Regional Companies.

Consequently, a Regional Company is
now able to use network information to
design its new equipment or CPE device as
soon as the information is finalized by the
network planners, while other manufactur-
ers must be furnished the information nec-
essary to engage in similar design activities
only when the Regional Company is actual-
ly ready to fabricate its new product
Most of the time this will be so0 late, given
time needed for the design phase, that inde-
pendent manufacturers will be unable to
compets. The FCC itself has previously
recognized that disclosure at this period
would sometimes be “too late.” See¢ Dis-
closure Order, 98 F.C.C.2d at 1224.

Additionally, the regulations do not re-
quire disclosure of information necessary
for the design of equipment that will meet
the specifications of the Regional Compa-
nies’ exchange networks; they only require
the disclosure of network changes that af-
fect “intercarrier interconnection or the
manner in which customer premises equip-
ment is attached to the intarstate net-
work.” 47 C.F.R. § 64.702dX2). That be-
ing so, the data communications market
will be especially susesptible to discrimina-
tion.

#43. [DCMA Comments at 42 n. 102

344. 47 CFR § 64.702dN2); Computer and
93 F.C.C. 2d 1226 (19€3) (Disciossre Order). In

plementation. Computer
der, 84 FCC 2d &t §2; ses also 47 CFR
§ 68.110(b) (1988).

248. The weakening changss of the disciosure
requirement have besn predominantly
for the Regional Companies of CPE,
matters addressed in CC Docket No. §6-79. Ses
Furnishing of Customer Premises Equdpment by
the Bell Operating Companies and the Indspen-
demt Telephone C CC Docket No. 86~
79, FCC 86-529 (released January 12, 1987)
(80C Structural Relief Order).
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Data communications equipment requires
careful attention to and coordination with
all the parameters of the transmission facil-
ities with which it is to be used, because
such equipment is operable only if the
equipment at the customer’s premises mir-
rors that at the exchange carrier’'s serving
offices—the standard for one dictates the
standard for the other. Thus, any dispari-
ty in access to information about the char-
acteristics of existing, changed, or new
transmission services can result in substan-
tial differences in equipment design, char
acteristics, and costs. Since the FCC regu-
lations do not require the disclosure of
network requirements, their effect is likely
to be to leave independent manufacturers
hopelessly behind.

The FCC has alsc issued regulations that
are claimed to prevent a Regional Company
from obtaining an unfair head start over
CPE rivals. These regulations would in
theory prevent a Regional Company from
using its local exchange status to utilize
customer proprietary information unavail-
able to rivals in a dependent competitive
market. 47 C.F.R. § 64.702dX3) (1986);
BOC Structural Relief Order at 170. See
Department of Justice Report at 164-85;
Response at 113. However, that reguls-
tion, too, contains at least one very large
loophole.

The regulation addresses only the use of
customer proprietary network information

that it is highly important for anyone at-
tempting to decide what new products to

develop to have access to information re-
garding customers’ network configura-
tions, traffic patterns, and current equip-
ment capabilities. The Department of Jus-
tice, for one, recognizes this defect but
overcomes it by “presuming’’ that the FCC
“would impose customer information rules
that would prevent a BOC from discrimina-
tung...."” Report at 187-88 n. 379. This
speculation is an insufficient foundation
upon which to base the removal of a re-
striction that effectively and presently re-
duces the possibilities of discrimination.2

In sum, the reguiations relied upon by
the Regional Companies and the Depart-
ment of Justice to curb discrimination by
the Regional Companies against their puta-
tive competitors in the markets they seek
to enter are entirely inadequate: they ei-
ther predate the decree and were found at
the trial to be ineffective; they are not
sufficiently comprehensive; they contain
large loopholes; or they are a long way
from being promuigated, let alone being
implemented.

il
Regional Company Activities and
Public Policies

In addition to the factors discussed in the
preceding sections of this Opinion upon
which the Court’s decision denying the mo-
tions for removal of the core restrictions is
based, there are several other considers-
tions much mooted by the parties and inter-
venors. Since these considerations are ar-
gued at some length by parties and inter-
venors, and sincs the Court also refers to
them at times, they are discussed herein,
albeit not at great length or detail. How-

probably crests an additional inequality be-
tween CPE vendors affiliated with a Regional
Company and thoss that are not. [DCMA Com-
ments at 39; ¢f. Department of Justice Response
at 114; FCC Comments at 18. As Dr. Huber
concedes, the effectivensss of these regulations
will in practice will be difficult t0 ascertain.
Huber Report at 16.22. Accord CBEMA Com-
ments at 17-27; Coosumer Federation of Amer.
ica Comments at 3=16& ICA Comments at 5-6:
MCl Comments at 34-62; NASUCA Comments
at 8-2¢; Tandy Comments at 28-29: USTSA
Comments at 46-49; Washington PSC Com-
ments at 23=24.




580
ever, it should be noted that, with the ex-
ception of the topics discussed in Parts
VIII and IX, infra, these considerations do
not have an actual impact on the Court’s
decisions.
A. Current Anticompetitive Activilies
The Regional Companies are of course
limited in the breadth and scope of the
anticompetitive activities in which they are
able to engage inasmuch as the most effec-
tive vehicles for such activities are beyond
their reach due to the existence of the core
restrictions of the decree. What is star
tling, however, is given the relative paucity
of the field available for such acts, in how
many ways these companies appear ¥
nevertheless to have managed to discrimi-
nate and to cross-subsidize.
1. Individual Companies

Dr. Huber observes in his report that the
Regional Companies #* are continuing to
use their monopoly power ‘“‘to discriminate
among users in the prices they charge for

functionally identical switched lines.” Hu-

ber Report at 2.9, 2.18-2.19, so as to im-
pede competition in the intrastate toll mar
kets. For example, the companies ‘“have
generally priced private lines so that (1)
those terminating at AT & T facilities cost
the most, (2) until April 1986 private lines
terminating at other carriers’ facilities
were somewhat cheaper, and (3) lines ter-
minating at LEC facilities or at privats
nodes remained the cheapest”’ (footnotes
omitted). Report at 8.34; ses also Report
at 3.48 and n. 158. Similarly, the Depart-

247. In view of the disposition of the motions on
other grounds, it is not necessary for the Court

248. According to the report, this is also twrue of
other LECs. '

249. The Department cites, inser elie, its experi-
ence with attempting to resoive an AT & T
complaint sbout U § Weet's allegedly discrimi-
natory accass pricing in connection with servic-
es to the General Services Adminismration,
where nearly a year after the filing of the inidal
complaint with the Department, definitional
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ment of Justice states that the complexities
of access charge pricing give the Regional
Companies ample opportunity 0 manipu-
late these prices to their advantage, and
that “such discrimination is not easy to
remedy.” Response at 34.%*

More specifically, the Huber Report ob-
serves that, in the mobile services fieid,
where because of the peculiar nature of the
industry and the services a closer relation-
ship exists between permitted and prohibit-
ed activities than is true elsewhere, Region-
al Companies have aiready (1) denied tech-
nically efficient interconnections to compet-
ing cellular carriers; (2) filed tariffs which
set higher rates for competing cellular
carriers than were o%'ered for their own
interconnections; ¥ (3) imposed unreason-
able and non-cost-based charges for inter-
connection; (4) threatened to discontinue
service to competing cellular carriers if
they did not sccept whatever interconnec-.
tion contracts were offered to them; and
(5) refused to provide compensation to
carriers that terminate or originate cellular
calls on behalf of a landline carrier. Dr.
Huber therefore concluded that ‘“direct

quomlCompuyoﬂmdmﬂnto

proprietary
marketing activities; and cross-subsidies. Hu-
hcknponn‘.ll.uln.n.m
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tee of the National Association of Regula-
tory Utlity Commissioners (NARUC), is-
sued a report based upon audits of five
Regional Companies—Bell Atlantic, Bell-
South, U S West, Ameritech, and Pacific
Telesis. The committee found that (1) dur-

ing the audit process, the Regional Compa-

nies consistently attempted to block access
to accounting and cost allocation records;
(2) the information provided was frequently
of poor quality; (3) the audit revealed that
customers of several Regional Companies
had improperly been forced to subsidize the
activities of competitive subsidiaries of
these companies; (4) valuable lines of ser
vice (e.g., Yellow Pages) were transferred
from the telephone companies to unreguiat-
ed subsidiaries; ¥ and (5) the Regional
Companies tended to transfer virtually all
telephone income to the parent Regional
Companies, with minimum infusions of eq-
uity from these companies to the telephone
subndnm"' Comments of Wuhinm

ber 18, 1988. Similar findings were report-
ed by the staff of the California Public

fers of the businesses to non-telephone
amun;nmhnhdmcminmndm

to Conditions at 11-12); BellSouth says
that it cannot do so for calls terminating at
a mobile phone in certain cellular service
areas (Response at 9); and according to
complaints filed with the Department of
Justice, Bell Atlantic, NYNEX, and South-
western Bell have all refused to furnish to
interexchange carriers access to informa-
tion, such as the mobile service customers’
names, that is & necessary prerequisite to
the marketing of the carriers’ services.
Dun & Bradstreet Corporation Comments
at 34-37; Phonequest, Inc. Comments at
15; ALC Communications Corporation
Comments at 29-30; Huber chort at 3.30
& n. 10538

A number of other allegedly anticompeti-
tive acts of Regional Companies have been
brought to the attention of the Court, the
Department of Justice, the FCC, or the
public by various segments of the telecom-
munications industry. Ses, ¢.g., pp. 566-67,
and note 101, supra. These individual
complaints will no doubt be resoived in
due course, and in any event, no purpose
would be served by a catalogue here. Such
a listing would be bound to leave out some
meritorious claims, and it is equally proba-
ble that it would include others that will
ultimately be determined to be unfounded.
It may be useful, however, to examine the
recent performance of the Regional Compa-
nies from a somewhat broader perspective.

2. Statistical Analysis

Following the divestiture, the telephone
Operating Companies controlled by the Re-
gional Companies requested and were
awarded large rate increases almost every-

the cost of the access services that the Regional

Companies would have to provids to themsaives

in furnishing inssrexchangs services. Such »
task would appear to be immense.

294, cummuam-mon.a

Companies, Procesding
Summary at 2-3 (Juns 3, 1966).

28S. The Department of Justics has declined to
take action, but the Court is cousidering the
matier. See Order of May 19, 1967, ordering

Department to flle a report.

¥
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where in the nation,? even though their
profits substantially exceeded those of
comparable corporations. Regional Com-
pany return on equity amounts to 14.0 per-
cent compared to an allindustry composite
of 10.9 percent.®? At the same time, in
addition to their twenty-two telephone Op-
erating Companies, the Regional Compa-
nies have created some one hundred-fifty
corporations, partnerships, subsidiaries,
and other entities having sometimes but a
remote relationship to telephone opers-
tions. Business Week has estimated that
the Regional Companies spent $1.2 billion
in 1985 acquiring real estate, financial ser
vices, software, publishing companies, and
the like. The companies are publishing
Yellow Pages in Australia, they are build-
ing cellular phone networks in Costa Rica,
and they are selling res! estate in Dallas.
“The Baby Bells Take Giant Steps,” Busi-
ness Week, December 2, 1988,

~ An observer might well be justified in
concluding that the participation of the Re-
gional Companies in these far-flung enter
prises is bound to diminish their manage-
ment’s interest in and attention to the local
telephone business—that, after all, was
these companies’ raison d'etre, and that is
still the aspect of their operstions most
vital to the public since, under present con-
ditions, if the Regional Companies do not
attend to local telephone service, no one
will or can.

More to the point of the present discus-
sion, however, what is wrong from an anti-
trust point of view with the combination of
(1) telephone rate increases and (2) Region-
254. The rate increases were

frequently request-
ed based on the fact of the AT & T divestiture
although divestiture had nothing to do with

257. Cooper and Kimmeiman, “Divestiture Plus
Three: Still Crazy After All These Years,” 9,
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al Company outside ventures is that these
ventures appear to have been funded from
and are being supported, at lesst in part,
by the local phone rates. The following
table compares the performance of the Re-
gional Companies’ telephone operstions
with those of their nontelephone subsidiar-
ies and affiliates engaged in competitive
enterprises.

Income from [secome or Loss
Tohmo! From Compettive
Operations Subsidiarnes
Ameritech 1520 -48
Bell Atisntie 1528 -58
BeliSouth U8 -+
NYNEX ™ -7
Southwesters Bell 1600 -3
Pacifie Telesin 179 -7
US Wem 1084 -100

Thus, during the period in question, the
Regional Companies had s total operating
income from their telephone operations,
paid for by the ratapayers, of aimost $13
billion, and a loss from their competitive
enterprises amounting to close to one-half

billion doliars.® These figures suggest

that the rise in local telephone rates during
the past several years ™ may be due in
some significant part to cross-subsidization,
that is, the diversion of ratepayers’ mounies
to finance the Regional Companies’ ambi-
tions to become full-fledged players in con-

glomerate America.® :

The Regional Companies are now re-
questing entry into far brosder competitive
fields of endeavor than any in which they
were permitted to function during the last
three years. Based upon their perform-
ance during that three-year period, it would
not be unreasonable to assume that cross-

are not being channelled to the local telepbone
networks but away from them. Ses infre

288. Figures in millions of dollars. SEC Forms
10Q reflecting operating income or loss for 1985
through the third quarter.

289. The actual figures are $12 billioa 972 mil-
lion, and $470 million respectively.

260. For an evalustion of trends in local and
Iomdimmumza.m

261. See Electronic Industries Association Iafor-
mation and Telecommunications Technologies
Group Opposition at 31-32; NACUSA Com-
ments at 21, 19, 41.
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subsidization would also take place with
respect to these new markets, and that it
would occur on a far wider and more de-
structive scale than heretofore. That is so
if only because cross-subsidies are much
more easily concesled where—as between
local exchange service and interexchange,
telecommunications manufacturing, and in-
formation services—there are many com-
mon costs that can be attributed, almost at
the companies’ unfettered choice, to any of
the various activities, than where cross-
subsidization is attempted between ex-
change service and ventures foreign to
telecommunications (se¢ Part IX, infrs).

One likely consequence, then, of Region-
al Company entry into the intsrexchange,
manufacturing, and information services
markets would be to give these companies
the ability to undersell their rivals in these
markets because they would have at their
disposal an ever-repleneshing fund with
which to subsidize their competitive opera-
tions—the monies contributed pursuant to
regulatory compulsion by the nation’s local
ratepayers.”® The decres was, of course,
aimed in significant part at the avoidance
in the future of such practices.

B. Other Public Policies

A number of well-defined public policies
were considered by the Court whea it ap-

13. A recant repont of the oper-
ations of NYNEX complains sbout the inability
regulators over the opposition of NYNEX to

are “at the heart of the antitrust laws "
and must therefore be deemed matters of
paramount concern with respect to the de-
cree, AT & T, 552 F.Supp. at 150, “when
choosing between effective remedies, a
court should impose the relief that imping-
es least upon other public policies.” /d. at
150-51. As elaborated on below, the Court
took account at that time of such interests
as ratepayer protection, the congressional
mandate of universal service, and the First
Amendment, among others, AT & T, 552
F.Supp. at 183-88, and so did the Depart-
ment of Justice. See, ¢.g., Competitive Im-
pact Statement, February 10, 1982, at 47.

Entities such ss AT & T and MCI now
argue for consideration of the same types
of factors as were considered before, AT &
T Comments at 68; MCI Comments at 92-
95, while the Department of Justice and the
Regional Companies contend that the Court
is preciuded from doing so. See infra. As
indicated in Part II, supra, the same stan-
dards may be applied in proceedings ad-
dressing continued viability of the restric-
tions as were used in determining whether
the restrictions were to be imposed in the
first piace.” The positions of the Depart-
ment and the Regional Companies with re-
spect to the consideration of such factors
are not only at odds with that test, they are
also inconsistent with the views these enti-
ties have expressed in the past and some
that they are expressing even now.

state regulators in its ares that the location of

xummwmw

upon the fase of dereguistion

legislation or
upoa requested rate incresses, a charge that U S
w-n has denied. Commmosicstions Wesk, Au-
gust 3, 1967, & 1.

263. CybmrTel Corporstion suggests, with some
mumamwd
appropriately encompass the Tunnsy Act public
interest standard that governed approval of the
decres and that was responsible for the inclu-
sion of the very section VIII(C) st issue here.
Comments at & Cf. AC w RCA Communica-
tions, Inc., 346 US. 86, 93, 73 S.C0. 998, 1003, 97
L.Ed. 1470 (1953). Unless this is done, the
imposition of restrictions and thetr removal
may be governed by disparste tests—a situation
that could result in ssvere logical and practical
difficulties.




584

First. The Department of Justice and
the Regional Companies contend repeatedly
that the Court may not consider the effect
of its actions or its failure to act with
respect to the restrictions upon the rates
the public may be required to pay. The
Department, indeed, baldly states that “nei-
ther Congress nor the state legislators
have granted the Department or federal
antitrust courts the responsibility of pro-
tecting ratepayers from ... overcharges.”
Report at 166.34

The antitrust laws do not operate in a
vacuum or as instruments of interesting
and stimulating intellectual exercise their
basic purpose is to protect the consuming
public, in this instance those paying the
rates that support telephone service, from
artificially inflated prices. R. Bork, The
Antitrust Paradoz, 61, 90-91, 104, 108,
408 (1978).3

{12] Nevertheless, as indicated, the De-
partment of Justice contends that the
Court should not consider the fact that
those subject to the Court’s decree may be
overcharging the public, perhaps system-
atically, when it is called upon to decide
whether to retain in force decree provisions
designed to protect the public from such
practices.® To be sure, the Department
seeks to distinguish between unreasonable
rates in the abstract and such rates arrived
at through cross-subsidization. But the ob-
jectives of affordable rates and universal
service (se¢ infra ) complement the goal of
an industry free from anticompetitive ac-

tion, and they thus mirror the prohibition
on cross-subsidization (see p. 583, supra );

264, Others are even less circumspect. Thus,
Ameritech contends that the Court should not
concern itself with conditions designed o en-
sure the financial heaith of the local telephone
companies, arguing that the interests of the pub-
lic and the ratepayers in the continued existencs
of a viable, functioning telephons servics are
none of the Court's business. Comments at 56,
48. The Regional Companies owe their very
existence 0 the decres’s purpose to establish

them as enterprises for the provision of reasoo-
ably priced local telephone service. It would
indeed by an

requests for dissolution of provisions of the
decree, the Court could not even consider the
ce

anomoly if, when passing upon
contempiated sacrifice of such service.
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it is the Department’s insistence on judicial
unconcern regarding unreasonably high
rates that is contradictory of antitrust prin-
ciples.

Interestingly, the view of the Depart-
ment of Justice was not always so narrow.
Five years ago, the Department explained
to the public that the decree would be
guarding against inflated intra-enterprise
transfer prices, thereby to preciude the
frustration of public regulation of subscrib-
er rates. Competitive Impact Statement,
February 10, 1982, at 39; see also Re-
sponse to Public Comments, May 20, 1982,
at 3-8. Similarly, in its briefs and during
the trial, the Department claimed again and
again, and it placed witnesses on the stand
in support of its claim, that the Court
should consider the interests of the rate-
payers to be free from such practices as
cross-subsidization which impacted on their
rates.

To confuse matters even further, the in-
consistency is not merely historical; it ex-
ists even now. For contrary to the above-
cited statements against consideration of
consumer interests in the context of the
retention of restrictions on the Regional
Companies, when the Department argues
in favor of s removal of restrictions, it
finds the interests of consumers to be far
more relevant. Thus, its Report states
that it had “examined the extsnt to which
the decree restrictions may harm consum-
ers, especially smaller users of telecommu-
nications services,” Department of Justice
Report at 5, and further that “consumer
welfare would be harmed by any failure to

modify the restrictions....” Report at 47.

268. As Judge Bork stated, “[t]he legisiative histo-
ry of the Sherman Act ... dispiays the clear and

free and fair competition)
moved.
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See also Department of Justice Report at
166; Response at 9, 99.

The protection of consumers is a fore-
most objective of the antitrust laws, and
their protection was a prime objective of
this lawsuit when it was brought and pros-
ecuted by the Department of Justice for a
number of years. The Court continues to
regard consumer protection as such an ob-
jective. X!

(13] Second. A related issue is that of
the relevance of the goal of universal tele-
phone service. There, too, inconsistencies
abound. The Department contends that
the decree restrictions may not be main-
tained to further the universal service goal.
Response at 13. Yet Ameritech, its ally on
these issues, chastizes the Department for
proposing conditions respecting only partial
removal of the interexchange restriction on
the ground, inter alia, that this would
“interfere with legitimate social objectives,
such as universal service.” Comments at
36.

Universal service has been explicitly de-
ciared by the Congress to be a paramount
national objective,”® and the courts may be
expectad to avoid taking actions, if that can
legitimately be done, that are inconsistent
with this objective.

Whatever others may do,* the Court
will continue to decline to regard divesti-

267. As indicated above, the Court's decisions on
the core restrictions do net turn on the factors

congressionally-mandated poli-
cies. Ses also AT & T, 552 PSupp. at 149-81.
268. 47TUSC. § 151, mwd:\m«
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ture as an end in itself, as a mere deregula-
tory gesture for the sake of dereguiation.
Divestiture and the line of business restric-
tions have as their basic purpose the re-
moval of anticompetitive impediments, to
the end that the rates consumers must pay
will'be reasonable and unimpeded by unfair
competition, and that all segments of socie-
ty, including the poor, the old, the infirm,

and those living in isolated rural areas will
in_ consequence have access to necessary
ulephone service. That is consistent with
the basic purposes of the antitrust laws—
purposes that the Court expects to continue

- —— e Po® S e gm .

to “respect.

(14] Third. Insofar as, more specifical-
ly, the information services restriction is
concerned, in addition to the competitive
concerns discussed in Part V, supra, that
stand squarely in the way of a removal of
that restriction, and that alone and without
more justify its retention, there is also the
threat such removal would pose to First
Amendment values that would lead to the
same result.

It is & purpose of the First Amendment
to achieve “the widest possible dissemina-
tion of information from diverse and antag-
onistic sources.” Associated Press v
United States, 326 US. 1, 20, 65 S.Ct
1416, 1424, 89 L.Ed. 2013 (1945). The di-
versity principle has been repeatedly recog-
nized by the Supreme Court.”™ Considers-

200. AT & T, 552 FSupp. at 224. The Regional
ies did not utter any complaint that this

Westsrn Elsctric Co., stp.s 1091, 1120-
21 Andolm of the companies is
oﬁmwm&mw

27. FCC v. National Cltizens Committse for
ing, 436 US, 773, 795, 98 S.Ct. 2096,

2112, 56 L.Ed.2d 697 (1978); Red Liom Broad-
casting v. FCC, 393 US. 347, 390, §9 S.Ct. 1794,
1806, 23 LLEd.2d 371 (1969); New York Times
Co. v. Sullivan, 376 US. 284, 270, 84 S.CL 710,
720, 11 LEd.2d 686 (1964); United States v.
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tion of the policies embodied in the First
Amendment is particularly appropriate
here, as it was in the earlier AT & T
proceedings, because “in promoting diversi-
ty in sources of information, the values
underlying the First Amendment coincide
with the policy of the antitrust laws.” !

A review of these principles led the
Court to conclude in the original proceed-
ing that AT & T should be prohibited after
divestiture from entering into electronic
publishing. Control by one entity of both
the content of information and the means
for its transmission raises an obvious prob-
lem and, in fact, the Court concluded in
1982 that AT & T's control of a large part
of the interexchange network would enable
it to dissdvantage and to discriminate

Storer Broadcasting Co., 331 US. 192, 201-04, 76
S.Ct 763, 769-71, 100 L.Ed. 1081 (1936). As tlg:

ble'" AT & T, 352 FSupp. at 183, quocding
United Stases v. Associated Press, 52 F Supp. 362,
372 (S.D.N.Y.1943), «ffd, 326 US. 1, 65 S.CL
1416, 89 L.Ed. 2013 (1943).

2T, AT & T, 552 FSupp. at 184, citing KCC ».
Nartional Citivens Commitres for Broadcasting
supra, 436 US. at 800, n. 18, 96 S.CL at 2114, 0.
18.

98-549 § 613(bX1), 98 Stat. 2779 (1964). More

the First Amendment diversity principle.
AT & T, 552 F.Supp. at 184-88.

(18] The same considerations are appli-
cable to the provision by the Regional Com-
panies of information content, the only dif-
ference being that AT & T could have
displaced other information providers
throughout the entire nation while each of
the Regional Companies could use its con-
trol of the local exchanges to reduce or
eliminate competition in electronic publish-
ing, or conceivably in publishing general-
ly,™ in its own region only.’?

(16]) Fourth. There is also the question
whether the effect of retention or removal
of a restriction on the position of the Unit-
ed States in international trade may be
considered. The indications are that re-
moval of the restriction on manufacturing,
in particular, is likely to injure the position

i
i
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of this nation in that regard, in that the
telecommunications equipment market—
like the television and automobile markets
today—will increasingly become the pre-
serve of foreign-dominated firms. See pp.
561-65, supra. The Regional Companies,
once again, argue that this is not a matter
for judicial concern; yet these same compa-
nies have loudly advocated in many fo-
rums, including this Court, Bell Atlantie
Comments at 5, that the decree stands in
the way of an improved American interns-
tional trade position.”” The companies’ po-
sition that the Court may not consider the
probable deletarious effect of a restriction
removal on American foreign trade is not
only bad policy; it is aiso bad law. See
United States v. United States Stesl, 251
US. 417, 457, 40 S.Ct. 298, 301, 64 L.Ed
343 (1920); FTC v. Great Lakes Chemical
Corp., 528 F.Supp. 84, 98 (N.D.IIL1981);
United States v. LTV Corp., 1984-2 Trade
Cas. 66,133 (D.D.C.), appea! dismissed, 7468
F.2d 51 (D.C.Cir.1984).

Fifth. Although the Department of Jus-
tice insists that the Court’s inquiry must be
restricted to competitive injury to the ex-
clusion of all other factors, it does find a
cost-benefit standard in section VIII(C) of
the decree, when that supports its position.
See, ¢.g., Department of Justice Report at
46. The Court has considered costs versus
benefits where this can appropriately be
done without undue risk to competitive con-
siderstions. Ses Part VIII (information
transmission) and Part IX (eatch-all restric-
tion) infra.

Vil
Transmission of Information Services

Although the Court is demying the re-
quests for removal of the information ser-

274. The Regional stance is wrong
even in that respect. Court has not denied
adndtwﬁvcmhrmm“&
tions. Tohmdn

278. Among those who have requested such re-
lief are U S West and Videotex Industry Associa-

vices restriction insofar as they relate w0
the provision of information content (Part
V, supra), a separate analysis is required
to determine whether so much of that re
striction should be lifted as to enable the
Regional Companies to acquire and operate
the infrastructure necessary for the trans.
mission of information services generated
by others.’™ Before considering the com-
petitive issues raised by that suggestion, it
is useful to describe first what such action
would mean in practical terms.

A. Videotez Industry

The term ‘“videotex” refers to a wide
variety of easy-to-use interactive data ser-
vices. “Videotsax arranges information in a
text or graphic format on a video display
with user input through a keyboard.” Hu-
ber Report at 1.29 n. 46. Videotex applica-
tions cover an entire spectrum of services,
ranging from mere database access to such
sophisticated services as teleshopping, elec-
tronic banking, order entry, and electronic
mail. /d

The videotex industry has grown siowiy
in the United States, particularly with re-
spect to the home videotex market, and
consumer-oriented videotex services on a
substantial scale remain largely in the fu-
ture. Several efforts to provide videotex
services have failed In March 1988,
Knight~-Ridder Newspaper Ine.'s Viewtron
servics, which provided home subscribers
in several markets with news, stock prices,
and shopping information, folded without
having made s profit. Around the same
time, the Times Mirror Company’s Gateway
videotax services closed down after losing
sppreximately $30 million. WasAington

tion. Some intervenors argus that the decres
even now permits the Regional Companies o
transmit information services. However, in
view of the breadth of the information services
definiticn in ssction IV()) of the decres, and the
inclusion therein of such terms as “acquiring.”
“transforming,” “processing,” “utilizing” and
“making svailable,” that coustruction must be
rejected. Moreover, as will be seen below, the
wransmission of such services actually invoives
the performance of s number of services that by
any fair reading of the term “Information ser-
vices” would be inciuded in that definition.
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Post, “Videotex's Timing Is Questioned,”
Mareh 20, 1986, section El.

Approximately five companies in the
United States and two independent tele-
phone companies ' are currently offering
videotex services. Two of these compa-
nies, Compuserve and The Source, have
provided videotex services for most of this
decade. Trintex, owned by IBM and Sears,
is a more recent, muitibillion dollar venture
offering electronic information and transac-
tional services. General Electric Informa-
tion Services and Quantum Computer Ser-
vices each owns a national consumer video-
tex system that has recently entered the
market. The two independent telephone
companies, the Chillicothe Telephone Com»
pany and the Commonweaith Telephone
Company, offer network-integrated video-
tex services, but only on a very limited
basis to very few customers. In spite of
the existence of these videotsx providers,
-some of which do make available s consid-
erable variety of information services, only
about 1.1 percent of United States house-
holds use consumer videotex.™

French authorities started what is
the ‘“Teletel” system initially in order to
reduce the high cost of paper telephone
directories by replacing them with an elec-

1
i
|
:
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than 4,000 information services through
some 2.3 million “Minitel” terminais in
homes and businesses.”™ The French sys-
tem distributes both business services and
general public services.’™ See pp. 589-90,
infra.

The Minitel is basically a “dumb” or pas-
sive terminal, a black and white monitor,
far less sophisticated and thus less expen-
sive than an ordinary computer terminal,
with a keyboard which may be used to
address both the network and the databas-
es maintained by the independent informa-
tion providers through the network.®®
Minitel calls are routed to the information
providers over France's Transpac packet-
switched # network. The interface be-
tween the regular telephone network and
Transpac is provided by videotex access
points (VAPs) widely dispersed throughout
that network. The French state-owned
telephone company, the Direction Generale
des Telecommunications (DGT), owns the
VAPs. However, all information content,
as well as information storage, indexing,
retrieval, and presentation, are controlled
by the information providers,®™ not the
telephone company; the DGT provides be-
sically only a contsnt-neutral transmission
and switching conduit™ The telephone
company also bills users directly for both
transmission and provider services, and it
reimburses the providers for a portion of
the fees.®™ The French government con-

280. A “dumb” terminal simply displays informa-

283. However, the DGT does provide an electron-
ic telephone directory service.

284. ANPA Comments at 29-30.
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trols the Teletel system through the DGT,
and it also subsidizes the system by giving
away the Minitels free to all households.:

Videotex is also available, but on a much
more limited scale, in Japan and, to some
extent, in Great Britain.# The Japanese
-elephone company functions as & hard-
ware-software vendor to a number of local
emergency medical information systams
that monitor, among other things, the avail-
ability of hospital beds and blood and se-
rum inventories. Huber Report at 1.29 n.
47, Table G.18. The Japanese Automated
Meterological Data Acquisition System col-
lects weather data continuously from 1,400
reporting stations, Huber Report at Table
G.18; a voice-mail system was instituted in
Japan late in 1986; Bell Atlantic Comments
at 54 n. 113; and Nippon Telephone &
Telegraph makes available to customers a
number of dial-up services, including news,
weather, golf and ski conditions, travel,
insurance, taxis, hotels, cooking, music, and
English-language services. Huber Report
at Table IS.21. Like the French company,
the Japanese telephone company functions
essentially only as a supplier of conduit,
not of content.™

C. Importance of Widely-Available

Information Services

As indicated, no videotex service on a
similar scale exists in the United States.
Before inquiring into the reasons therefor
" and into practical means for remedying the
relative scarcity of such services without at
the same time creating the risk of anticom-
petitive actions, it is appropriate to consider
first whether and why the wide availability
of information services through videotex
might be beneficial.
albeit from interested
parties, there is no subsidy for the
French Teletal servics, as the French telephone

company expects 10 recoup its entire investment
by 1990 or 1991. Presentation of

U S West Reply, App. Tab 2, at p. §.

286. ANPA Comments at 16 (ciring Department
f’g:iapn-rdun.u%m@mu

287. Reply Comments of ANPA at 7.

It is & cliché to state that we live in an
Information Age, but it is also true. Infor
mation is today as central to the service
economy which increasingly prevails in this
country as iron and coal were to England
around the turn of the century. Whatever
causes the more efficient, rapid, inex-
pensive dissemination of specifically needed
and requested information* to all seg-
ments of the population, is likely w give
this nation and its economy a significant
advantage over countries not similarly
equipped. More specifically, affordable vi-
deotex—the instantaneous availability to
millions of Americans of needed informa-
tion at low cost—~could be expected to bene-
fit the economy by providing increases in
efficiency in information management and
hence also in productivity. Outside the ec-
onomic realm, broad and relatively inex-
pensive videotex would, of course, offer
significant social benefits.

Without attempting to be exhaustive, the
following lists some of the more obvious
videotex-related economic services that ex-
ist elsewhere and that might be made avail-
able in this country: (1) in banking, video-
tex could give customers direct and imme-
diate account information and fund trans-
fer capability; (2) in brokerage, there could
be instant evaluation of current portfolics
and access to alternative investment oppor-
tunities; (8) with respect to customer ser-
vice by a variety of business enterprises,
arrangements could be made for immediate
access to information about outstanding
balances, order fulfillment, accrued inter
est, and the like; and (4) with respect to
shopping services, videotex could provide
direct and immediate sccess to the prices
and descriptions of a wide range of prod-
288. The United States of course does not suffer

from a peucity of information. Newspapers,

television and radio mations and networks. ca-
ble services, magazines, libraries, and other in.
formation sources exist in number and quality

unmatched eslsswhere. Videotsx would fill a
distinct niche, however, in that it would enable
a participant to acquire specific information at
a time when he nesds or wants it, and it would
permit him to do so without time-consuming,
difficult research efforts.
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ucts and services that could be purchased
electronically.™

Outside the economic sphere, videotex is
used in France, and could presumabiy be
applied in the United States, for such ser-
vices as (1) travel information, restaurant
reviews and reservations, hotel and rental
car information, and airline schedules; (2)
instantaneous access to ticketing for
sports, musical, cultural, and entertainment
events; (3) information concerning meet-
ings of associations, including schedules,
performers, and speakers; (4) social mes-
saging; (5) access to federal and local gov-
ernmental information; (6) language in-
struction; (7) reprints of newspaper and
magazine articles; and (8) employment ser-
vices.

The Court obviously does not and cannot
know which of these or other services
would be offered in this country, and, if
offered, would prove useful or desirable
here. The only question before the Court
is whether the decree restriction on the
Regional Companies should be lifted in part
s0 as to permit the participation in the
information services market of those with
an economic incentive and the requisite in-
terest do so.

D. Large-Scale Videotex in the
United States

There is a variety of opinion on the ques-
tion of why videotex services have not

289. At the present time, in order to obtain ac
cems, for example, to a stock quotation through
an information servics, the consumer must go
through the following steps

(1) obtain s personal computer, 2 modem and
communications software;

(2) ressarch which videotex system operator
offers the quotation servics of interest

(3) presubscribe to the system, generally for a
minimum moathly fee:

(4) learn which valus-added communications
networks the system operator uses, and the clos-
est telephone number for the system:;

(S) obtain from the system its communics-
tions access code and » personal identificadion
number;

(6) dial the system'’s local number and enter
mmmumwm

(ﬂlumthcuniqumvipﬂonmof

the information aetwork and the unique search
structure of the information provider.
VIA Comments at 11; ses also Motion of U S
West at 28.

grown in the United States ™ as they have
in France and t0 a lesser extent in Japan
and Britain. Some, who oppose the lifting
of the restriction, suggest that there is
simply a lack of consumer demand ™
caused by the difficult technology and the
expense involved in operating home termi-
nals ** as well as low consumer awareness,
difficult accessibility, and insufficient ser-
vice relevance.® Others believe that the
foreign advantage lies in the basic fact of
government ownmership of the teiephone
network and the subsidy it provides for
allied services.™

The French government's subsidization
of the terminals would be difficuit to dupli-
cate here either on a government-subsidy
or a telephone compeny-subsidy basis.™
It is unlikely, however, that the cost of the
terminals—now estimated at between $100
and $150 but probably less on an mass
market basis—would be an insupersble ob-
stacle if information services could other-
wise be distributed to consumers on a
broad scale and at reasonable cost. The
other problems—consumer awareness, ac-
cessibility of service—could presumably be
solved by a service that was properly mar
keted and became available to s substantial
segment of the public.

No one knows, of course, which of these
problems is critical, and no one knows

is missing is the
mass market.

294, But see note 203, spve.

itself—as some claim is probable (sae nots 285,
supra )it may be that such an initial subsidy
would be forthcoming.
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whether information services wouid be ac-
cepted by both providers and consumers on
a sufficient scale to render it economically
feasible as well as socially useful.® In-
deed, no one could ever know the answer to
these questions unless legal obstacles to.
the provision of the services are removed.

After considering the subject in some
detail and with great care, the Court has
become convinced, first, that, if the suthori
ty of the Regional Companies is carefully
limited, the risk of anticompetitive action
by these companies, while not insignificant,
is, on balance, outweighed by other consid-
erations (se¢ infra ); second, that the broad
scale and the reasonable cost criteria neces-
sary for a successful system can be met
only by permitting the Regional Companies
to provide the necsssary infrastructure
components for efficient videotex services
on an integrated basis; # and third, that it
is probable that a well-run, adequatsly pub-
licized system could perform a useful ser
vics, and that it might attract a sufficient
number of subscribers 3o that it could oper
ate on an economically sound besis.®

E. An Ecomomically Sound System

If the Regional Companies operated the
key infrastructure components, the ex-
pense associated with the provision of vide-
otex could be reduced substantially and the
services themselves would be more readily
accessible. Ses Affidavit of Dr. Almarin

29¢. American Newspaper Publishers Associs-
mmm-ﬂmmw
whensver ons or more of the following factors
has genersted a by the market to
pay for the servic: (1) a need for highly cur-
rent information:

mathematically
weil as to obtain information. Comments at 21.

297. The sbility of the Regional Companies to
cugage in low-level astwork fumctions on an
integrated basis, such as thoss described below,
would result in mors efficient provision of thoss
services by decreasing the cost and increasing
the accessibility of thoss services. Thia, in turn,
could foster a mass market for videotex servic-
&

298. The consensus 10 that effect reaches all the
WMUSW‘OWMQM
American Newwspaper Publishers Association, s
publishing association.

Phillips submitted on behalf of U S West:
Affidavit of Professor Jerry A. Hausman
on behalf of Pacific Telesis. More specifi-
cally, the data indicate that Regional Com-
pany ownership of ‘“‘gataway”’ facilities
similar to French VAPs would decrease the
cost of providing videotex.

Gateways ™ would permit the conver-
sion of the asynchronous signals that an
inexpensive “dumb” terminal sends and re-
ceives to more efficient X.25 packet sig-
nals. Since asynchronous transmission is
much more expensive and much siower
than X.25 packet transmission, wide disper-
sion of the gateways would decrease the
duration of asynchronous transmission and
hence overall transmission costs. Such a
reduction in transmission costs may be ex-
pected also to reduce substantially the cost
of the videotex servics to the consumer,
and the incressed demand genersted there
by presumably would, in turn, increase the
number of information voices available to
the public.®

Possible alternatives are not similarly at-
tractive. If the gateways did not perform
these conversion functions, they would
have to be performed either by the individ-
ual terminals or by the various providers of
information. Conversion by the terminals
would necessarily increase significantly the
required sophistication and consequently
the cost of these terminals. If prospective

Not sveryons of courss. For example,
ADAPSO mates thet the French experience is
meaningless in American terms, and that the
United States has even now the world’s largest,
most successful. most sophisticated information
services indusry. Comments at 46-48. Wheth-
er or not that assessment is correct—and this
depends primarily upon what is being counted
and how—-thers would appear t0 be no question
that more efficient distribution of the services
would significantly incresss their svailability
and hence their usefuiness.

299, As used herein, the texm © is limit.
od to facilities, similar to the French VAPs, that
are described below. It doss not include other
facilities that under other circumstances may be
included within the meaning of that term.

300. If the network itself performed certain gate-
way services, ¢ven small data bass providers
could afford to compete (n the information ser-
vices market.
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users would have to spend a substantial
amount for full-fledged computer terminals
without any assurance that the services to
be provided will actually be useful to them,
the opportunities for the creation of a true
mass market would be substantally re-
duced.

On the other hand, if the provision of the
gateway functions were left to the individu-
al providers of information, it is doubtful
that these providers would disperse the
gateways as widely as would the Regional
Companies, for the simple reason that such
dispersion would increase their packet
switched transmission costs, as well as the
customers’ costs of accessing the desired
information services.® Here again, then,
the economies of the system would proba-
bly be such that it would not grow as it
should if this country is to denefit from a
modern, comprehensive information ser-
vice.

What all of that indicates is that the
Regional Companies have built-in incen-
tives not available to others to disperse and
multiply gateway facilities ™ and that the
relatively extended transmission to such
facilities would save money both to the
information providers and to consumers.™
F. Necessary Infrastructure
Components

For the reasons statad, it appears that it
may, on balance,®* be appropriats to per
mit the Regional Companies to provide an
infrastructure for information services. It
is obviously essential, however, that the
necessary infrastructure components be de-
fined with as much detsil as possible in
order to avoid conferring upon the Region-
al Companies the suthority to market con-
tent-based information services, a resuit

673 FEDERAL SUPPLEMENT

that would prohibitively increase the risk of
anticompetitive conduct.™®

As indicated, the infrastructure neces.
sary for the transmission of information
services consists primarily of various low-
level gateway functions that do not involve
control of or interaction with information
content. A gateway would operate as a
Regional Company interface or connection
point between consumers and information
service providers, that is, as an intercon-
necting data transport system, accessible
through a single, preferably truncated,
telephone number.

The gateway functions, analogous to the
functions performed by the French VAP,
consist of (1) data transmission, (2) address
transiation, (8) protocol conversion, (4) biBi-
ing management, and (5) introductory in-
formation content. ™

The following examination of the scope
of the various infrastructure components
details how they would operate and how
they might be expected to achisve the req-
uisite efficiencies.

1. Data Transmission

Data transmission functions include sig-
nal demodulation; error rats measurement;
and the generation of characters on the
user screen. The demodulation of signals
coming from consumers is an essential
transmission service necsssary to the per
formance of ‘“telecommunications” fune
tions as defined by section IV(O) of the
decree. The measurement of the error
rates on the line is & part of facilities
testing for “information access” under sec-
tion [V(D) of the decres. Neither of these
functions involves the manipulation of the
content, or indeed the form, of the informa-

tain billing management functions, and to fur-
nish limited introductory information services
If this were done, the otherwise complex billing
process would be simplified, and the consumer
could access the desired information service by
using only one telephons numbe®, with separate
passwords for each prowvider.

304. Ses Subpan [ infre.
308, Ses generally Pant V, supra.
306. Ses also Huber Report as 6.16, Tabie S.10.
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tion sent or received, and neither requires 3
specific amendment of the decree, or poses
a threat to competitive parity.

The generation of characters that appear
on the terminal screen constitutes an echo-
ing of consumer-generated keystrokes for
the purpose of confirming successful recep-
tion as part of the transmission function.
Although it is asserted by some that provi-
sion of this type of service could affect the
content of the information sent or received
—for example when the format of the in-
formation provider’s computer application,
which uses color as a necessary component
to the intarpretation of the message sent, is
changed so that the receiving terminal,
which has only a “highlight” and “shade”
capability and no color capebility, can re
ceive that message in a3 mesningful man-
ner-—~the degree to which such s transfor
mation could affect content is insubstan-
tial. In the judgment of the Court, per
formance of this function by the Regional
Companies will not creats any significant
opportunities for anticompetitive conduct.

If the Regional Companies are permitted
to provide these services, much of the need
for sophisticated hardware and software at
the user’s end of the system otherwise
necessary for the achievement of access to
information services would be obviated:
the network itself would be performing

consumer’s request for service in this man-
ner would obviously facilitate accessibility
of the system. Performance of this func-
ton by the Regional Companies likewise
involves only a minimal manipuiation of
content, and it, too, poses no significant
risk of anticompetitive conduct.’®

3. Protocol Conversion

Protocol conversion facilities undertake
electronic translation in order to facilitate
the communication between information
service providers. They perform this task
by altering and reconfiguring message con-
tent at the machine level, for example, by
converting the asynchronous signals that a
“dumb” terminal sends and receives to the
more efficient X.25 packet signals. Proto-
col conversion services are essential, low-

level network support systems. Huber Re-

port at Table I8.10.
Provision of these conversion functions
by the Regional Companies is necessary to
take advantage of the decressed trans-
mission costs described sbove. As there
noted, independent providers would not
have the incentive to disperse the conver
sion facilities on s wide besis since such
dispersion would increase their packet
switched transmission costs.’®

Protocol conversion, then, is a key infra-
structure component necessary to the de-
velopment of s mass-market for videotex.
Some simple forms of protocol processing
do not invoive any changes in form or
content of the information sent, and their
performance by the Regional Companies
poses no risk whatever. However, 2 so-
phisticated and effective system of infor-
mation transmission requires also that the
network perform those protocol conversion

appropriste amendment of the decres. In any
event, provision of this service by the Regional
Companies, in conjunction with the other infrs-
structure described berein, is 8 nec-
essary component in the provision of an impe-
tus for growth of s mass-markes for videotex
services.

309. Limited dispersion would not oaly preciude
the possibility of decressed transmission costs,
but it would also constrict the transparency of
communication betwess ths consumers and
providers.

i
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functions that are necessary tp enhance
transparency of communication between
consumers and information service provid-
ers, and the Court is prepared to grant a
modification of the decree to meet these
requirements. On the other hand, addition-
al protocol conversion services that manipu-
late content beyond that which is necessary
for the wansmission of services, would
raise significant anticompetitive concerns
and, since they are not essential to the
operation of a videotex system, the per
formance of such services will not be au-
thorized. It is expected that the proposed
orders and memoranda submitted to the
Court (see p. 597, infra ) will describe what
the particular parties or intervenors regard
as necessary and unnecessary protocol con-
version services.
4. Billing Management

The current videotex systems require
presubscription: the consumer must fur
nish his name and address, telephone num-
ber, a credit card number, and other similar
information, as required by a particular
information service provider, in exchange
for a password that must be retained and
entered with each access as a prerequisite
to the receipt of data from the provider.
This presubsecription process obviously de-
creases the accessibility and distribution of
videotex, inasmuch as the consumer’s need
or desire for information is usually immedi-
ate, and often cannot await the grant of

special permission from the appropriats

provider. Moreaver, the presubscription
process increases the providers' start-up
costs. ’

The Regional Compenies’ role as i
termediaries between information service
providers and consumers, and their built-in
ability to charge accurately the calling tele-
phone number for services rendered, sug-
gests that these companies are in 8 unique
position to provide certain billing manage-
ment functions that would obviate the need
for s presubscription process. Further, if
these functions were assumed by the Re-

310. The French Teletel system instituted a
“kiosk” billing system in 1985. Under this sys
tem, the telephone company bills the consumer
on a flat-rate-per-service basis. Consequently,
the consumers of information services pay on a
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gional Companies, it would obviate the ne-
cessity for separate, individual provider-op-
erated management information and billing
gystems, thereby eliminating a significant
entry barrier for small entrepreneurial pro-
viders. In short, the vesting of billing ser-
vices in the Regional Companies is an im-
portant, even essential element in the pro-
cess. It is also one that does not present
significant competitive issues.

A more difficult problem is presented by
the question of consolidated billing. There
is no objection per se on anticompetitive
grounds to consolidated billing, that is, the
mailing by a Regional Company of a single
bill covering both its own fees and those of
the particular providers. However, if the
Regional Companies were permitted to op-
erate s billing arrangement in conjunction
with the information service providers that
amounted, in effect, to the sharing of reve-
nue, a strong opportunity would be created
for anticompetitive conduct, for that type
of arrangement would give the Rognul
Companies an incentive to discriminate in
favor of those providers whose revenues it
shared. That incentive, coupled with the
Regional Companies’ undoubted ability to
disadvantage competitors, would be enough
to raise precisely the concerns that led to
the adoption of the decres. Accordingly,
while these companies may be permitted to
provide consolidated billing arrangements,
they will not be permitted to entsr such
arrangements that provide for the sharing
of revenue.’*

5. Introductory Information Content
The provision of limited, introductory in-
formation content by the Regional Compe-
nies is likewise essential to the operation of
a practical, efficient system. It is also
likely to promots a mase-market for con-
sumer videotex, for it would both facilitate
use of the system and permit quick and
easy access to the various information pro-
viders. However, here again, in order to
avoid the creation of an incentive and abili-

per minute basis for the information services
that they use. This kind of system would seem
10 implicate revenue sharing and will not be
permitted here.
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ty to engage in anticompetitive behavior,
this introductory content must be strictly
limited to (1) the display of s welcoming
page and (2) provider listings.

A welcoming page could advise the con-
sumer of the billing arrangement that was
established for a particular information ser-
vice, and it would provide for the prompt
entry of the code or the name of the de
sired information service provider. Nei
ther of these shouid cause any competitive
problems.

A provider listing could, for example,
contain in addition to the providers’ names,
addresses, and telephone numbers, their
business, product, or service categories.
With this information as a database, the
Regional Companies could establish sys-
tems which would allow the consumer to
search in any of these categories. The
companies might wish also to cross-refer
ence the names of the providers, their
codes, and the like. Such a cross-reference
would not-only give broader exposure to
the various available providers but it would
also facilitate consumer access to the ser-
vices.

However, service menus, which some of
the Regional Companies are seeking, are in
a different category. Menus of informa-
tion services and options within those ser-
vices are the essential means for navigat-
ing about that system, that is, for directing
the consumer in its use, such as in obtain-
ing or transmitting the desired information
or in performing certain transactions.
Menus are a matter of editorial control,
specifically tailored by the particular infor-
mation provider, and as such they tend to
be closely interrelated with information
content [f the Regional Companies could
furnish such menus, there would be a
breach in the boundary between informa-
tion services needed for transmission that
only insignificantly affect content, and
311. Ses eg. VIA Comments at 10.

Page-type
ted and published electronically could easil
mudm:ﬂyormdlﬂy ndcnthhguu
MMMMWMMM-
rent-type newspaper advertisements, and with

those that do constitute content and accord-
ingly establish opportunities for anticom-
petitive conduct. On this basis, the provi-
sion of the menu service cannot be permit.
ted consistently with the basic structure
and purposes of the decree.

G. Electronic Directory Service

Several intervenors claim that the provi-
sion of electronic directory services by the
Regional Companies is a necessary compo-
nent of the infrastructure, and that it, too,
should be permitted.’"

The basic rationale advanced in support
of this assertion is that the consumers will
become better acquainted with videotex
services generslly through use of the elec-
tronic directories. That rationale, while it
does contain & grain of truth, is not ade-
quate to support removal of the informs-
tion services restriction with respect to the
provision of electronic directory services
genenally.

The Regional Companies are currently
permitted to compile and distribute “Yellow
Pages” directories. If they were aiso al
lowed to provide their electronic counter
part, they would plainly have the incentive
and ability to discriminate both against
competing providers of directory services
and against the publishers of classified and
other advertisements 1

As the Court indicated in 1982, with re-
spect to the prohibition on electronic pub-
lishing by AT & T, it is t00 easy and too
tempting for a company engaged in both
the generation of information, whether po-
litical or commercial, and its transmission,
to discriminate against competitors who
lack the ability to exercise the transmission
function. In view of the time-sensitive na-
ture of most such material, diserimination
activity by a Regional Company could prof-
itably include the practice of giving priority
to its own publishings, and that of using
for its own ends information learned in the

those who would uss the new information net-
work to publish their own electronic advertise-
ments. Although, for the reasons satsd, Re-
gional Companies cannot be permitted to enter
this market, there is no resson why others—
whether or not they are now in the publishing
business—could not do so.
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course of transmitting the data generated
by others, to cite just two examples that
come readily to mind. See also AT & T,
552 F.Supp. at 181-82. For these reasons,
the prohibition against Regional Company
provision of electronic “Yellow Pages” di-
rectory services will continue in force. AT
& T 552 F.Supp. at 18990 n. 239 & n. 253.

However, since there would appear to be
no economic basis for anticompetitive activ-
ity in connection with the production of
“White Pages” directories, there is no res-
son under the decree why the Regional
Companies could not offer, in whole or in
part, such directories in electronic form.
Such an option will accordingly not be pro-
hibited.

H. Terminals

The manufacture of terminals is not a
necessary component of the infrastructure
to be provided by the Regional Compe-
nies.¥® The technology for Minitel-style
“dumb” terminals is currently available in
the United States.®* Furthermore, the
penetration of personal computers in the
United States is proportionately larger
than the penetration of Minitel terminals in
France, for there may currently be as
many as 26 million personal computers in
service in the United States that “could
readily tap into a videotex system.” ¥ Ae
cordingly, and for the reasons discussed in
Part IV, supra, the Court will not remove
the decree prohibition on the manufacture
of tmmmll However, the Regional Com-

1. Could the Transmission of Informa-
paniss Impede Competition?
The discussion sbove, while suggesting
that the danger may not be large, does not
provide a final and definitive answer to the

313, I[ndeed, even the French teiepbone company
does not manufacture the Minitel.

3t4. VIA Comments at 10.

318. Motion of U S West at 22-23; Compuserve
Additional Opposition at 11.

316. Section VIII(A) of the decres permits the
Regional Companies to market CPE.
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question whether the transmission of infor
mation services as described above couid
form the basis for anticompetitive action.
The Court is mindful in this regard particu-
larly of the facts (1) that the Regional
Companies may be expected, based on past
experience, to seek to use any authority
granted to them to transmit information
services as a springboard to the furnishing
of information content, and (2) that a broad
videotex operation has never been tried in
the United States. The experience of for-
eign countries is not particularly instruc-
tive with respect to competitive questions,
since the telecommunications networks
abroad are genentlly government-owned
and controlled, and since, in any event,
antitrust considerations play little or no
role thers®, The experts cited by the vari-
ous and intervenors differ to an
extent ir understanding of such sub-
jects as what constitutes transmission or
content,”? and they differ also with regard
to the degree of risk to competition that
would exist if the Regional Companies
were afforded an exception from the infor
mation services restriction so as to allow
them to provide transmission services.

The Court is thus faced with the dilemma
of either authorizing entry of the Regional
Companies into the transmission market
without complete certainty regarding the
anticompetitive considerations or awiting
clarification of the various technieal, logis-
tical, and economic problems unt] a defini-
tive judgment can be reached.®™® The
Court has decided to opt in favor of the
former, on the following basis.

As stated in Part VII, suprea, the Court
has in the past taken into account wellde-
fined public policies and benefits, in addi-
tion to the effect on competition most nar
rowly construed, in approving the decree,

317. Some, &g, Tymns-McDonneil Dougias Net-
work Systems, argues that it is inherently im-
possible to draw rational lines between content-
related and non-<content-reiatad information ser-
vicss. Memorandum at 13-22.

318 As stated above, uniess the Regional Compa-
nies are allowed 10 enter this fleld, and actually
operate within it, the requisits certainty may

never be achieved.
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in interpreting it, and in passing upon mo-
tions and other requests from the parties.
Further, as there stated, notwithstanding
the contrary views of the Regional Compa-
nies and the Department of Justice,'® the
Court has no doubt of its suthority to con-
tinue to do so, where there is no inconsist-
ency with the antitrust laws or the factors
underiying the approval of the decree as
expressed in the Opinion which effected

transmission of information

edged the legitimacy of a cost-benefit test. Ses

has, however, acknowi- -

generated by others in the manner and 1o
the extent described above. However, in
light of the not fully complete deseriptions
in the record of the various ingredients
that are necessary to an information trans-
mission system, juxtaposed aguinst the
need for precision (see pp. 596-97, supra),
the parties and interested intervenors are
invited to submit proposed orders, accom-
panied by memoranda, consistent with this
Opinion, detailing the necessary ingredi-
ents with greater particularity.

X

Non-Telecom- - nications Services

(17] Section II(DXS) prohibits the Re-
gional Companies from “provid(ing] any
other product or service, except exchange
telecommunications and exchange access
servics, that is not a natural monopoly ser-
vice actually regulated by tariff.” AT & 7,
S52 F.Supp. at 228. This catch-all restric-
tion prohibits the companies from partici-
pating in ‘‘unrelated businesses” in which
they might have the ability to obtain im-
proper competitive advantages by leverag-
ing their control over the local monopolies.
Id. at 196 n. 207. o

Unlike the core restrictions, the section
II(DX3) prohibition was not imposed on the
basis of any specific evidence of anticom-
petitive activity in non-telecommunications
markets by AT & T or its subsidiaries, nor
could it have been: by virtue of the 1956
consent decres, the Bell System was not
engaged in non-telecommunications busi-
ness enterprises. Section II(DXS) rested
instead on the proposition that, when an
entity with a significant telecommunica-
tions monopoly entsrs some other, competi-
tive business, there is both an incentive and
an ability to aet anticompetitively. The
restriction also reflected the notion that, by
limiting the Regional Companies to tradi-
tional local exchange services, the goal of
the. provision of efficient, economical tele-
phone servies would be furthered. West-
ern Electric Co., 592 F.Supp. at 855-38.

p. 587, supra.
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Whatever the theoretical basis for the
inclusion of this restriction in the decree,
the Court made it clear that a Regional
Company could petition for removal of that
restriction, and the Court would grant that
petition—it would “waive” the restriction—
if “there was no realistic possibility of
abuse of monopoly power.” AT & T, 552
F.Supp. at 195 n. 267.

The Court assumed at the time of the
entry of the decree that the Regional Com-
panies would not have any substantial in-
terest in entering unreiated businesses, and
that the line-of-business waiver requests to
enter non-telecommunications markets
would therefore be rare.’™

That expectation turned out to be errone-
ous. Instead of the occasional request for
a waiver for the operation of a cafeteria in
a telephone company building, dozens upon
dozens of far-reaching requests were filed
almost immediately after divestiture. The
Court accordingly established procedures
for the handling of waiver requests, involv-
ing initial screening and recommendation
by the Department of Justice, with oppor
tunities for opposition or other comment by
interested parties, prior to final court deci-
sion. Western Electric Co., 592 FSupp.
846. Since 1984, the Department of Justice
has reviewed and favorably recommended
over one hundred sixty waiver requests,
and the Court has granted every one of
thess requests. AT & T Comments at
1143

However, the Court has typically im-
posed four conditions as part of the grants

n. 11, 838
321. The Court has denied only requess that
were pursuant to sectioa

business be operated through a separate
subsidiary; that the subsidiary obtain its
own debt financing on its own credit, as
distinguished from that of the Regional
Company’s telephone affiliate; that the to-
tal estimated net revenues for all the non-
telecommunications activities engaged in
by a Regional Company pursuant to waiver
not exceed ten percent of that company’s
total net revenues; and that the monitoring
and visitorial provisions of section VI of
the decree shall apply to that subsidiary.
The purposes sought to be accomplished
by these restrictions included inter alia
the facilitation of the policing of the prohi-
bition on cross-subsidization; protection, to
the extent possible, of the financial sound-
ness of the local telephone companies;
making certain that the Regional Compa-
nies maintained adequate resources to com-
plete implementation of equal access; and
attempting to ensure that the Regional
Companies would not neglect and under-
mine local telephone service by a concentra-
tion on and the allocation of resources to
entirely unrelated businesses. Western
Electric Co., 592 F.Supp. at 870-72.38

The Department of Justice and the Re-
Zional Companies now request that the
non-telecommunications restriction be en-
tirely removed. Necessarily, this would re-
quire that the waiver process also be dis-
carded. It is convenient, for purposes of
analysis, to distinguish between the remov-
al per se of the restriction and the disap-
pearance of the conditions that the Court
has customarily attached to waivers with

Industries, Inc., conditioned on divestiture of
CTs equipment manufacturing and telepbone
answering servics operstions).

322. In some cases, in responss to concerns of
interestad persons that have commented to the
Court or the Department of Justics, the Region-
al Companies have also accepted additional con-
ditions, such as to prevent crosp-subsidization
through asset transfer. Intsrestingly in light of
its current antitude, in July 1964, at the time of
the formulation by the Court of the four general
conditions discussed in the text supre, the De-
partment of Justice recommended that the
Count impose eight much more far-reaching
conditions with respecs to all waivers, Western
Elactric Co.. 592 FSupp. at §70.

loaaddh B8 3. e
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respect to entry into non-telecommunica-
tions markets.

It seems fairly clear that the restriction
itself may safely be removed pursuant to
section VIII(C) of the decree. Almost all
of the parties and intervenors that have
addressed the section I[I(DX3) issue have
concluded that there is no substantial risk
that Regional Company participation in
non-telecommunications business would
permit leveraging of exchange monopo-
lies.3® That conclusion is also supported
by the experience that, following review by
the Department of Justice and the Court,
every one of the waivers requestad in this
field was granted.

More problematical is the cross-subsidi-
zation issue that the Court sought to ad-
dress in part by the conditions it attached
to the waivers. There is no question but
that the removal of the restriction on entry
of the Regional Companies into non-tele-
communications markets does raise the
concern that their operations in these mar
kets will be subsidized by revenues extract-
ed from the rates that are being paid osten-
sibly for local telephone service. Indeed,
as discussed in Part VII, particularly pp.
581-83, supra, notwithstanding various re-
strictions and conditions, such diversions
appear to be taking place even now.

As aguinst this continuing problem must
be weighed that (1) there is little demand

large amounts in this ares than in telecom-.
munications-related markets.

In the opinion of the Court, while the
issue is by no means open and shut, the
balance of factors favors the removal not
only of the restriction itself but also of the
conditions heretofore attached to restric
tion waivers. That balance is achieved in
part by several public policy or cost-benefit
factors (Part VII-B): (1) the waiver pro-
cess with respect to this non-telecommuni-
cations field places a substantial burden on
Regional Company planning and decision-
making; snd (2) this process involves the
Court on s fairly significant scale in Re-
gional Company business decisions when
the final outcome, at least thus far, has
always been the issuance of & waiver; and
(8) if the restriction itself has becoms obso-
lets, the retention of conditions becomes
somewhat unrealistic.

Absent weightier competitive considers-
tions than are present here and now, it is
approprinu. therefore, that these compa-
nies be freed of detailed judicial oversight
of their decisions. There is, of course,
independent philosophical utility in & depar
ture of a judicial body from the adjudica-
tion of matters that are not likely to
present substantial problems in terms of
compliance with the antitrust laws.®

For these reasons, the Court will remove
the restriction embodied in section II(DX3)
of the decree on the entry of the Regional
Companies into. non-telecommunications
ventures. Consistently with that decision,
the four conditions heretofore imposed as
part of past waivers of the section II(DX3)
restriction will also be dissolved.

at leamt conceivable that the FCC, possibly with

a mandate from the Congress, will ses its way
clear to address this problem should it assume
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X
Conclusion

The purpose of the decree in this case is
not to assist one company or another, nor is
it to promote abstract antitrust theory or
divestiture as part of some broad ide-
ological scheme. Rather, it is the decree’s
purpose to allow consumers to reap the
benefits of competition in telecommunics-
tions that competition has genersated for a
hundred years or more in a myriad of other
fields. It is with that basic philosophy in
mind that the Court has approached the
present set of motions, requests, and re-
ports.

A. Core Restrictions

Although it may be difficult to recall this
now, the fact is that for thirty years prior
to 1984, the Congress, the courts, the Fed-
eral Communications Commission, and
state regulators wrestled with the problem
of what to do about the Bell Systam mo-

nopoly, its arrogance in dealing with com-

petitors and consumers, and its power to
shat out competition. One Department of
Justice lawsuit was filed and aborted; reg-
ulators issued edicts that were largely ig-
nored; Congress investigated but could not
come to a decision; and a second federal
lawsuit and several private actions were
filed in the courts where they remained
pending for a number of years. In the
meantime, compaetitors languished and the
American ideal of free and fair competition
remained absent from the telecommunice-
tions industry.®® When uitimately the de-
cree that governs this case was negotiatad
between the parties and approved by the
Court, it resoived the problem of claimed
monopolistic conduet in telecommunications
by going to its root.

That root was the control by the Bell
System of the local talephone switches—in
which it had a monopoly-—and its simults-
neous presence in several other markets
(long distance, telecommunications manu-
facturing, and information services)—in
which it had competitors. The competitors
326. Sex generully, Part 1, supra

327. Ses Part [I-A, supra.

in each of these markets were suffering
from an insuperable disadvantage: they
could reach their ultimate customers only
by connecting their circuits and produets o
the Bell System’s local switches, the only
technologically available avenue to the
homes, offices, and factories of America
where the individual telephone instruments
are located. It followed that these compet-
itors were at the mercy of the Bell Sys-
tem’s managers, who could with ease dis-
criminate against them by such practices as
delaying interconnections, providing inferi-
or connections, charging exorbitant prices,
or refusing to attach competitors’ products
altogether. The Bell System was also able
to subsidize its competzive products with
funds syphoned off from the monies paid in
by the ratepayers, thus to undercut the

prices charged by independent firms and
drive them out of business.

The quite predictable resuit was that no
independent long distance, manufacturing,
or information company ever really got off
the ground: for practical purposes, the Bell
monopoly remained just that., Since exhor
tations, regulations, and orders requiring a
cessation of the Bell Systam’s activities had
proved fruitless, the remedy adopted in the
decree, as simple as the problem itself, had

but two basic aspects: first, the divestiture -

from AT & T of its local monopoly affil-
iates (thus forcing AT & Ts other entsr
prises, all competitive, to stand or fall on
their own); and second, an order prohibit-
ing the new owners of the local bottlenecks
—the Regional Compenies—from engaging
in the competitive long distance, manufac-
turing, and information services markets
(so as to make it impossible for them to
duplicate the Bell practices, now that they
controlled the bottienecks).®™

These simple yet drastic messures have
already begun to bear fruit for the benefit
of competition and of the users of the
telephone. Contrary to much popular be-
lief, the overall trend with respect to tale-
phone rates is down, ™ and the cost of
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telephone instruments is down dramatical
ly.®® More importantly, competition has
brought about innovations in telephone fea-
tures on a scale and variety unknown be-
fore divestiture.”® While complaints about
that divestiture and the ensuing inconven-
iences have by no means ceased, an under-

ink was dry on the decree, the Regional
Companies began to seek the removal of its
restrictions. These efforts have had some
success, in that they have tended to csuse
the public to forget that these compenies,
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3239, When the Bell Symem monopoly had full
control, it refused to sell its talepboces to cen-
sumers, o t0 permis anyons eliss t0 sell them,
preferring to charge rentals in the neighbor
bood of $3-7 per month or more, for & total in,
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fact that there is no :
when one of the pl-mupu: h::lml: :::
one else may touch without its permission.

By direction of the decree itself, the re-
strictions plsced on the Regional Compa-
nies may be removed only if these compe-
nies demonstrate that “‘there is no substan-
tial possibility that they could use their
monopoly powers to impede competition in
the markets they seek to enter.” The de-
cree rests on the premise that the incentive
and the ability to act anticompetitively ex-
isted in 1984 when that decree was entered,
and the question before the Court there-
fore is only whether events in the three
years since then have changed that situa-
tion.™® Essentially three types of changes
are claimed to have occurred.

First, it is argued that the local monopoly
bottlenecks have been either wiped out or
substantially eroded. However, by the
finding of the Department of Justice's own

bers; telephones that repest the last number
called until it is 0o loager busy; cellular phooes
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strictly dependent for local connections
upon the Regional Company monopolies. ™
Second, it is said that there are now seven
Regional Companies instead of one nation-
wide Bell System. While that is certainly
true, it is not a new development; it was
foreseen and even mandated by the very
decree that requires a future change in
circumstances before the line of business
restrictions may be removed. Moreover, in
terms of monopoly power, the combined
Regional Companies more or less equal the
Bell System.®® Third, suggestions have
been made that, unlike at the time of the
entry of the decres, federal reguiation can
now prevent anticompetitive abuses. But
FCC regulation, far from being more strin-
gent than before, is today actually less so,
for reasons of reductions in staff and
changes in regulatory.philosophy, among
others. And although new and possibly

lywﬂntﬁonhhswmm
al Company contentions than meets the

eye. Indeed, had it not been for the drum-
beat of a wideranging public relations
campaign, 0o one would have seriously en-
tertained the proposition that a solution
arrived at after a thirty-year struggle, that
had caused s major and wrenching change
in the structure of the industry and the
habits of most American telephone users,
should be jettisoned in substantial part af-
ter a mere three years, particularly when

333. Ses pp. 53940, spra.
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the changes that have occurred in the inter
im in the power of those who control the
local switches are insignificant.

If the interexchange and manufacturing
motions were granted, the telecommunica-
tions industry would be back where it was
when these struggles began. The Regional
Companies would have the same incentives
as well as the same means for discrimina.
tion, manipulstion, and cross-subsidization
that the Bell System possessed before the
break-up.

Once before, in 1958, an antitrust suit
against the Bell System was aborted preci-
pitously by a Department of Justice deci-
sion, ™ and that step laid the groundwork
for many years of turmoil and travail in the
industry, the courts, the regulatory com-
missions, and the Congress. That history
must not be repeatsd. This Court cannot
and will not lend its authority to s0 self-de-
feating an enterprise. It is therefore deny-
ing all the requests for the removal of the
core restrictions of the decres.

B. Tronsmission of Information and

Cateh~All Restriction

At the same time, the Court is ordering

the removal of two other restrictions where

deed, the Court has to date granted over
160 “waivers” of this restriction and re-
fused none. Alﬁouhmdnmofm-
proper cross-subsidisation remains, the
benefits from s removal of this restriction
outweigh that danger in this circumstance.
Elimination of the restriction will also have

334. Part V1, apre
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the beneficial effect of permitting the Re-
gional Companies hereafter to make deci
sions with respect to substantial segments
of their business without day-to-day in-
volvement or supervision by the Court.3

Second. One of the core restrictions of
the decree prohibits the Regional Comps-
nies from providing information services.
The Court is retaining that restriction inso-
far as it involves the generation of informa-
tion content, for the same reason that it is
retaining the other core restrictions. If the
Regional Companies had the authority to
sell information in competition with other
providers of these services, their control of
the networks essential to the distribution
of that information would give them the
same ability to discriminate against com-
petitors as they have with regard to inter
exchange services and the manufacture of
telecommunications equipment.’™

That does not mean, however, that the
public must be deprived of the revolution-
ary changes that are possible if informa-
tion, instead of being transmittsed only by
current methods,™ can also be made avail-
able to vast numbers of consumers instan-
taneously by means of the telephone net
work. Other nations—France in particular,
but also Japan and Great Britain—have
experimented with such an innovative use
of the telephone system, with some consid-
erable success. The French Teletel system
—which may for present purposes serve as
a rough guide in this regard—has some
three millioa subscribers and is used to
supply to these subscribers immediate ac-
cess to about 4,000 independent services
supplying specifie information upon re
quest in such flelds as banking and broker
age, shopping (availability and price), travel
(schedules and reservations), tickets to en-
tertainment and sporting events, employ-

336 Part IX sipra
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ment availability, language inswruction,
governmental notices, schedule of meetings
of associations, reprints of newpaper and
magazine articles, and others.

The Court has concluded that the appar
ently competing intsrests—prevention of
monopolization of information services ver
sus broad availability of such services to
the public—can be reconciled by severing
for decree purposes the generation of infor
mation content (which will remain prohibit-
ed to the Regional Companies) from the
transmission of information services (which
the Regional Companies will be allowed to
provide).®®

The Court will accordingly lift so much
of the information services restriction as
prevents the Regional Companies from con-
structing and operating a sophisticated net-
work infrastructure ¥ that will make pos-
sible the tranamission, on s massive scale,
of information services originated by oth-
ers, directly to the ultimate consumers.’!
No one can kmow with certainty whether
this revolutionary means of transmitting
find acceptance in this country to the same
extent as it has elsewhere. But the Court
believes that it should do what it legit-
imately can to foster the availability of

such a servics.

The decisions made herein eonﬁnm to
advance the objectives of the decres as the
Court understood them when it approved
that decree in 1962, and in its rulings since
then: (1) the establishment in the telecom-
munications industry of conditions of fair
competition, freed from of the heavy hand
of monopoly; (2) the protection of the goals
of universal service and of reasonable rates
for those who could not otherwise afford
telephone service; and (8) the encourage-
ment of innovation, to the end that the full

341. In order 10 receive this information in usa-
ble form, thess consumers will not require, as
now, a complex FEX 10 unecramble aad recsive
it. or even a full-fledged computer terminal:
anonbndbhwmualhdu
“dumbd terminal”—a reistively inexpensive in.
strument that could bs sold both by the Region-
al Companies and by more conventional retail-
ers
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benefits of a sophisticated telecommunica- associational rights, and NRC failed to
tions industry be made available to all seg- u_ozgnigsgﬁuog
ments of the American public in this Infor- tion sought. U.S.C.A. ConstAmend. 1;
mation Age. Atomic Energy Act of 1954, §§ 161(c), 288,
. as amended, 42 US.CA. §§ 2201(c), 228
t@ Mark Nagle, Asst. US. Atty hin
ton, D.C., for petitioner.
Marys C. Young, Thomas J. Mack,
Mack, Delaney & Young, hingto!
D.C., for respondent.
UNITED STATES of Americs, Patti Goldman, Public Citizen Litigatio
Petitioner, Gr., Washington, D.C., for Government Ac-
v. countability Project.
Billie Pirmer GARDE, Respondent,
and MEMORANDUM OPINT
THOMAS F. HOGAN, District Judge.
Government Accountsbility Project, ’
enforce & Nuclear Regulstory Commiss
Mise. No. 87-274. subpoens to compel an attorney for the
nited States District Court, Government Accountability Project, Billie
Distriet of Columbis. Pirner Gards, to disclose any and all infor
21 1 mation, including client identities, in her

clear power project in Texas. The Court




